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for the passage of a bill to forbid liguor selling in canteens and in
the AAr}fuy_, Navy, and Soldiers’ Homes—to the Committee on Mili-
airs.

By Mr, SMITH of Kentucky: Paper to accompany House bill
granting a pension to Thomas Kincaid—to the Committee on In-
valid Pensions,

Also, paper to accompany House bill granting a pension to 8. F.
Kissinger—to the Committee on Invalid Pensions.

Also (by request), petition of M. P. Hodges Post, No. 60, De-
partment of Kentucky, Grand Army of the Republic, in favor of
the establishment of a Branch Soldiers’ Home near Johnson City,
Tenn.—to the Committee on Military Affairs.

By Mr. SPERRY: Petitions of the Woman's Christian Temper-
ance Union of East Haddam, Conn., for the passage of a bill to
forbid the sale of liquors in canteens—to the Committee on Mili-

tary Affairs,

By Mr. STEWART of New Jersey: Petition of Dwight Post,
No. 103, of Englewood, N. J., Grand Army of the Republic, in
favor of House bill No. 7094, to establish a Branch Soldiers’ Home
at Johnson City, Tenn.—to the Committee on Military Affairs.

By Mr. SULZER: Petition of the Trades League of Philadel-
phia, Pa., urging the passage of a bill providing for the early con-
struction of the Nicaragua Canal—tothe Committee on Interstate
and Foreign Commerce.

Also, petition of the National Association of Railway Postal
Clerks, relating to the reclassification of the Railway Mail Serv-
ice—to the Committee on the Post-Office and Post-Roads.

By Mr. WADSWORTH: Petitions of Staunton Post, No. 396,
and Tilton’s Post, No, 660, Department of New York, Grand Arm
of the Republic, in favor of the establishment of a Branch Sol-
diers’ Home near Johnson City, Tenn,—to the Commitiee on Mili-
tary Affairs, :

By Mr. WILSON of Idaho: Five petitions of George Green and
others, of Magnolia; J. P. Triplett and others, of Beeman, and citi-
zens of Cameron, Lenore, and Lewiston and Nez Perce County,
Idaho, for the passage of a free-homestead bill—to the Committee
on the Public Lands,

SENATE.
TUESDAY, April 24, 1900.

The Senate met at 11 o'clock a. m.

Prayer by the Chaplain, Rev, W. H. MiLeURN, D, D.

The Secretary proceeded to read the Journal of yesterday’s pro-
ceedings, when, on request of Mr. DAvIs, and by unanimous con-
gent, the further reading was dispensed with.

The PRESIDENT pro tempore, The Journal will stand ap-
proved, without objection.

JORGE CRUZ.

The PRESIDENT pro temporelaid before the Senate a commu-
nication from the Attorney-General, transmitting, in response to
a resolution of the 21st instant, certain information relative to
what action has been taken by the Attorney-General in the case
of Jorge Cruz, a resident of Porto Rico, alleged to have been
brought into this country under a contract to labor in the United
States; which was referred to the Committee on Pacific Islands
and Porto Rico, and ordered to be printed.

COMMISSIONED NAVAL OFFICERS,

The PRESIDENT pro tempore laid before the Senate a com-
munication from the Secretary of the Navy, transmitting, in re-
nse to a resolution of the 18th instant, a statement prepared by
Egg Burean of Navigation, Navy Department, giving the total
number of commissioned naval officers on the 31st day of Decem-
ber, 1899, the number on shore duty, ete,; which, with the ac-
companying paper, was referred to the Committee on Naval

Affairs, and ordered to be printed.

STATISTICS RELATIVE TO NAVY-YARDS,

The PRESIDENT pro tempore laid before the Senate a com-
munication from the tary of the Navy, transmitting, in re-
nse to a resolution of the 2d instant, a tabulated statement
showing the number of commissioned officers on duty at each
navy-yard and naval station in the United States during the
month of March, ete.; which, with the accompanying papers, was
referred to the Committee on Naval Affairs, and ordered to be

printed.

WAR-REVENUE RECEIPTE.

The PRESIDENT pro temgore. The Chair lays before the Sen-
ate a communication from the Secretary of the Treasury, trans-
mitting, in response to a resolution of the 20th instant, a letter
from rtl.gc Commissioner of Internal Revenue showing the amount
of revenue derived from the so-called war-revenue law, so far as
it is practicable to do so.

Mr. COCKRELL. As the Senator from New Hampshire [Mr,
GALLINGER], at whose request the resolution was passed, is not
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present, I move that the communication and accompanying pa-
pers lie on the table and that they be printed.
The motion was agreed to.

MESSAGE FROM THE HOUSE.

A message from the House of Representatives, by Mr. W, J.
BROWNING, its Chief Clerk, announced that the House had passed
the following bills; in which it requested the concurrence of the
Senate:

A bill (H. R. 4468) to authorize the city of Tucson, Ariz., to
issue bonds for waterworks, and for other purposes;

A bill (H. R, 5206) establishing terms of the United States cir-
cuit court at Newbern and Elizabeth City, N. C.;

A bill (H. R. 7945) to amend an act entitled ‘*An act permitting
the building of a dam across Rainy Lake River;”

A bill (H. R. 6868) to amend an act authorizing the terms of
the district court of the United States for the southern district of
Mmmsmuppi to be held hereafter at Biloxi;

A bill (H. R. 8962) to authorize the New Orleans and North-
western Railway Company, its successors and assigns, to build
and maintain a bridge across Bayou Bartholomew in the State of
Louisiana; and 3

A bill (H. R. 9406) to provide for the disposal of the Fort Bu-
ford abandoned military reservation, in the States of ¥ orth Da-
kota and Montana, /

ENROLLED BILLS SIGNED,

The message also announced that the S er of the House had
signed the following enrolled bills; and they were thereupon
signed hy the President pro tempore:

A bill (S, 3465) to provide an American register for the steam-
ahlgf Garoune;

bill (S. 8924) to authorize the construction of a bridge across
Tallahatchie River, in Tallahatchie County, Miss.;

A bill (8. 4051) to anthorize the Ohio Valley Electric Railway
Company to construct a bridge over the Big Sandy River from
Kenova, W. Va., to Catlettsburg, Ky.; and

A bill (H. R. 4604) to amend the charter of the East Washing-
ton Heights Traction Railway Company.

PETITIONS AND MEMORIALS,

Mr, CULLOM presented a memorial of sundry citizens of Au-
rora, Il1., remonstrating against the Eassage of the so-called par-
cels-post bill; which wasreferred to the Committee on Post-Oftices
and Post-Roads.

He also presented a petition of Local Union No. 174, Cigar
Makers' International Union, of Joliet, Ill., praying for the enact-
ment of legislation to protect free labor from prison competition,
and also to limit the hours of daily service of laborers and mechan-
ics employed upon the public works of the United States; which
was referred to the Committee on Education and Labor,

He also presented a petition of the Illinois Lumber Dealers’
Association, praying for the adoption of certain amendments to
the interstate-commerce law; which was referred to the Commit-
tee on Interstate Commerce.

He also presented a memorial of the Union Veterans’ Union, of
‘Washington, D. C., remonstrating against the enactment of legis-
lation relative to the promotion of the Adjutant-General of the
Army to the rank of major-general; which was referred to the
Committee on Military Affairs.

He also presented a petition of Hall of Smedell Post, No. 257,
Grand Army of the Republic, of Greenup, Ill., Sraying for the
enactment of legislation granting pensions to soldiers and sailors
who are incapacitated for the performance of manual labor; which
was referred to the Committee on Pensions.

He also presented a petition of the Trades and Labor Assembly
of Belleville, Ill., praying for the enactment of legislation to in-
crease the pay of all male employees in the Government Printing
Office; which was referred to the Committee on Printing.

He also presented petitions of the Young People’s gociety of
Christian Endeavor of Rardin, the Woman's Christian Temper-
ance Union of Freeport, and of the congregation of the Presbyte-
rian Church of Harrisburg, all in the State of 1llinois, praying for
the enactment of legislation to prohibit the sale of intoxicating
liquors in Army canteens and our new island f}aoaﬁessions; which
were referred to the Committee on Military Afiuirs.

He also presented memorials of Local %nl{m No. 703, United
Mine Workers. of O'Fallon; of Local Union No. 972, United Mine
Workers, of Streator; of Local Union No. 728, United Mine
‘Workers, of Mount Olive; of Local Union No. 41, Cigar Makers’
International Union, of Aurora; of the Central Labor Union of
Rockford; of Local Union No. 732, United Mine Workers, of
Pottstown, and of Local Union No. 503, United Mine Workers, of
‘Westviile, all in the State of Illinois, remonstrating against the
enactment of legislation imposing a tax upon butterine, oleomar-
garine, and all other kindred dairy products: which were referred
fo the Committee on Agriculture and Forestry.

Mr. PENROSE presented petitions of the congregation of the
Presbyterian Church of Kittanning; of James O'Donald Post,
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Grand Army of the Republic, of Kellersburg; of the congre,
tion of the Methodist Episcopal Church of Kittanning; of sundry
religious societies of East Smithfield; of the Woman’s Christian
Temperance Union of Cochranville; of the Woman's Christian
Temperance Union of Berrytown; of the congregations of the
United Evangelical Church of Myerstown; the Methodist Episcopal
Church of Jamestown; the First Presbyterian Church of Apollo;
of Gustin Post, Grand Army of the Republic, of Troy; of the con-

regation of the United Presbyterian Church of Apollo; of the
%Voman's Christian Temperance Union of Bristol; of 31 cifizens
of Delaware Connty; of C. 8. Whitworth Post, No. 89, of Apollo;
of the congregation of the Lntheran Church of Apollo; of the con-
gregation of the Methodist Episcopal Church of Sheakleyville; of
the Woman's Christian Temperance Union of Parkerford; of the
congregation of the First Baptist Church of Kittanning; of the
Baptist Christian Endeavor Society of Montrose; of the Presby-
terian Christian Endeavor Society of Montrose: of the Young
Men’s Christian Association of Montrose; of the Epworth League
of Montrose: of the Union of Churches of Big Run; of the Unity
Place Congregation, of Charleston: of the Woman's Christian
Tempsrance Union of New London; of the congregation of the
United Brethren Churchof Union; of the Woman’s Christian Tem-
perance Union of Grand Valley; of the Radnor Methodist Episcopal
Church of Bryn Mawr; of the Woman'’s Christian Temperance
Union of Waterford; of the Woman's Christian Temperance Union
of Ridgway; of the congregations of the Free Methodist Church of
Ridgway; of the Methodist Episcopal Church of Ridgway: of the
Mat%odlst Episcopal Church of Parkers Landing: of the Presby-
terian Church of Parker; of the Christian Endeavor Society of
Parker; of the Epworth Leagune of Parkers Landing, and of the
‘Woman’s Christian Temperance Union of Gravity, all intheState
of Pennsylvania, praying for the enactment of legislation to pro-
hibit the sale of intoxicating liquors in any post exchange, can-
teen, or transport, or npon any premises used for military pur-
poses by the United States; which were referred to the Committee
on Military Affairs. 1

Mr. BURROWS presented a memorial of the Jackson City Soap
Companf, of Jackson, Mich., remonstrating against the enact-
ment of legislation to prohibit the use of alum in the manufacture
of baking powder; which was referred to the Committee on Agri-
culture and Forestry.

He also presented a petition of J. B. Sackett Post, No. 320, Grand
Army of the Republic, Department of Michigan, of Prairieville,
Mich., praying for the enactment of legislation granting pensions
to soldiers and sailors who are incapacitated for the performance
of manual labor; which was referred to the Committee on Pensions,

He also presented petitions of the Niles District Ministerial As-
sociation, of the congregation of the Methodist Episcopal Church,
of the Woman’s Christian Temperance Union, of the Epworth
League, and of the Public Worship, all of Union City, in the State
Migggan, praying for the enactment of legislation to prohibit the
gale of intoxicating liquors in Army canteens, etc.; which were
referred to the Committee on Military Affairs.

He also presented a petition of the congregation of the Presby-
terian Church of Evart, Mich., praying for the enactment of leg-
islation to prohibit the sale of intoxicating liquors in Alaska,
Philippine 1slands, Porto Rico, and Cuba, and alsofor the reenact-
ment of the nullified anti-canteen law; which was ordered to lie
on the table.

He also presented a petition of the Trades League of Philadel-
phia, Pa., Era ing for the enactment of legislation to diminish the
deficit in the E:astal Department by the adoption of 1-cent letter
Boattag%a;;hich was referred to the Committee on Post-Offices and

ost- i

Mr. FRYE presented a petitionof the Wage Earners’ League of
Mnnica)al Progress of New York, praying for the enactment of
legislation to promote the commerce and increase the forei\%n
trade of the United States; which was ordered to lie on the table.

BILLS INTRODUCED,

Mr. FORAKER introduced a bill (8. 4322) for the relief of the
legal representatives of William H, Hays, d ; which was
read twice by its title, and referred to the Committee on Claims,

He also introduced a bill (S, 4323) for the relief of acting assist-
ant surgeons, United States Army; which was read twice by its
title, and referred to the Committee on Military Affairs.

Mr. LODGE introduced a joint resolution (S. R. 118) to set
apart the 12th day of February in each year upon which to cele-
brate the birthday of Abraham Lincoln; which wasread twice by
its title, and referred to the Committee on the Judiciary.

AMENDMENTS TO APPROPRIATION BILLS,

Mr. LODGE submitted an amendment proposing to increase the
galary of one clerk to department, navy-yard, Boston, Mass.,
from $1,300 to $1,400, intended to be proposed by him to the naval
appropriation bill; which was referred to the Committee on Naval
Affairs, and ordered to be printed.

Mr. FORAKER submitted an amendment providing that all
honorably discharged officers, acting assistant surgeons, and en-

listed men of the Volunteer Army of the United States shall be
entitled to the benefits of the National Home for Disabled Volun-
teer Soldiers, intended to be proposed by him to the Army appro-
priation bill; which wasordered to lie on the table and be printed,

ELENDER HERRING,

Mr. BAKER. I offer a concurrent resolation reguesting the
President to return Senate bill 1265, granting a pension to Elender
Herring, and I ask nnanimous consent for its immediate consid-
eration.

The PRESIDENT pro tempore.
will be read.

The concurrent resolution was read, considered by unanimous
consent, and agreed to, as follows:

Resolved by the Senate (the House of Representatives concurring), That the

President be requested to return to the Senate the bill of the Eenate No.
1265, “* granting a pension to Elender Herring.™

HOUSE BILLS REFERRED.

The following bills were severally read twice by their titles. and
referred to the Committee on the Judiciary;

A bill (H. R. 5296) estabiiahin%eterms of the United States cir-
cuit court at Newbern and Elizabeth City, N. C.; and

A bill (H. R. 6868) to amend an act authorizing the terms of
the district court of the United States for the southern district of
Mississippi to be held hereafter at Biloxi.

The following bills were severally read twice by their titles, and
referred to the Committee on Commerce:

A bill (H. R, 7945) to amend an actentitled ‘*An act permitting
the building of a dam across Rainy Lake River;" and

A bill (H. R, 8062) to authorize the New Orleans and North-
western Railway Company, its snccessors and assigns, to bnild
and maintain a bridge across Bayou Bartholomew, in the State of
Lionisiana,

The bill (H. R. 4468) to authorize the city of Tucson, Ariz., to
issue bonds for waterworks, and for other purposes, was read
twice by its title, and referred to the Committee on Territories.

Thebill (H. R.9408) to provide for the disposal of the Fort Buford
abandoned military reservation, in the States of North Dakota and
Montana, was read twice by its title, and referred to the Com-
mittee on Public Lands,

RESERVOIR SITES IN WYOMING AND COLORADO, .

The PRESIDENT pro tempore laid before the Senate the amend-
ment of the House of esentatives to the joint resolution (S. R,
10) providing for the printing of 3,000 copies of House Document
No. 141, relating to the preliminary examination of reservoir sites
in Wyoming and Colorado.,

The amendment of the House of Representatives was to strike
out all after line 7 down to and including line 10 and to insert:

Thousand copies for the use of the Senate, and 2,000 copies for the use of
the House of Representatives.

Mr, PLATT of New York. I am authorized by the Comnmittee
on Printing to move that the Senate concur in the amendment of
the House of Representatives.

The motion was agreed to.

COMMISSIONS APPOINTED BY THE EXECUTIVE.

The PRESIDENT Epro tempore. The Chair lays before the
Senate a resolution offered by the Senator from Texas [Mr. CuL-
BERSON], coming over from a previous day. It has been read.

Mr. DAVIS. It hasbeen read. I suggestanamendment tothe
resolution, in line 5, to strike out 1807 " and insert ** 1885.”

Mr. CULBERSON, I have no objection to the amendment.

The PRESIDENT protempore. The amendment will be agreed
to. without objection.

Mr. CULB N. I desire to offer another amendment,

Mr. HALE. What is the resolution?

The PRESIDENT pro tempore. The resolution calling for in-
formation about commissions appointed by the President.

Mr, CHANDLER. And it has been amended to go back to

The concurrent resolution

Mr. HALE. It is a resolution coming over from yesterday

mornilig?

The PRESIDENT pro tempore. If is. y '

. Mr, CULBERSON. I desire to amend the resolution by insert-
ing, after the word *‘ compensation,” inline 9, the words “ or allow-
ance,”

The PRESIDENT pro tempore. The Senator has a right to
make the modification.
lution as modified. .

The resolution as modified was agreed to, as follows:

Resolved, That the President be requested, if not incompatible with the
public interests, to inform the Senate, first, what commissions have been
created or appointed by the Executive or under his authority since March 4
1885, in reference to the forsign relations of the Territories of the United
States or to inquire into the conduct of the late war with Spain; second. the
names of the persons composing each of said commissions; third, the total
compensation or allowance paid each of said commissioners; fourth, the total
compensation of the secretaries, clerks, and other employees of
each of said commissions, and fifth, the total traveling, incidental, and other
expenses of each of said commissions,

The question is on agreeing to the reso-
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MESSAGE FROM THE HOUSE.

A message from the House of Representatives, by Mr. W. J.
BROWNING, its Chiet Clerk, announced thatthe Honse had passed,
with an amendment, the joint resolution (S. R. 116) to provide
for the administration of civil affairs in Porto Rico pending the
appointment and gualification of the civil officers provided for in

e act approved April 12, 1600, entitled ““An act temporarily to
provide revenues and a civil government for Porto Rico, and for
gghert purposes;” in which it requested the concurrence of the

nate,

SENATOR FROM PENNSYLVANIA,

The PRESIDENT protempore. The Chair lays before the Sen-
ate the resolution which will be read..

The Secretary read the resolution reported by Mr. TURLEY from
?hﬂ Committee on Privileges and Elections-January 23, 1900, as

ollows:

Resolved, That the Hon. Matthew 5. Quay is not entitled to take his seat
in this body as a Senator from the State of Pennsylvania.

Mr, PENROSE. Iyield to the Senator from Minnesota [Mr.
NeLsox] for a moment.

REGULATIONS FOR LOGS AND RAFTS.

Mr. NELSON. Iask unanimous consent for the present con-
sideration of the bill (H. R. 9824) authorizing the Secretary of
War to make regulations governing the running of loose logs,
gteamboats, and rafts on certsin rivers and streams,

There being no objection, the Senate, as in Committee of the
Whole, proceeded to consider the bill, which had been reported
from the Committee on Commerce with an amendment, to strike
out all after the enacting clause and insert:

That the Secretary of War ghall have power, and is hereby authorized and
directed, to prescribe rules and re jons to govern the floating of loose
timber and logs, and sack rafts, so ed, of timber and logs and general navi-
gsﬁan. on any one or all of the navigable rivers or waterways of the United

tates, wherever in his judgment such tions are nocessary to equitably
adjust and govern the conflicting interests of g and other forms of
navigation; and such lations, when so prescr and published, shall
have the force of law, and any violation thereaof shall be a misdemeanor, and
every person convicted of a violation thereof shall be punished by a fine of
not exceeding §2.500 less or by imprizonment (in the case of a

nor
natural ) for not less than lrt{ days nor more than one year, or b
both sug fine and imprisonment, in the 1 Pro z{

scretion of the court
That the proper action to enforce the provisions of this section may be com-
menced before any commissioner, ju qo. or court of the United States, and
such commissioner. judge, or conrt shall proceed in respect thereto as author-
ized by law in the case of crimes the United States.

Sko. 2. That the Secretary of War may, at any time, alter or modify an;
rules and regulations prescribed by him under the provisions of this act: an
he ma nd such rules and tions whenever in his judgment the
n g for their continuance no longer exists.

Sxc. 8. That whenever rules and regulations shall have been prescribed by
the SBecretary of War for any waterway, in !E;xrsnn.uee of section 1 of this act,
and until such rules and regulations shall have been rescinded by his order,
the said waterway shall be exempt from the prohibition contained in section
15 of the river and barbor act approved March 3, 1809, against floating loose
timber and logs, or whatis known as sack rafts of timber and logs, in streams
or channels actually navigated by steamboats.

Snlfi' 4 T‘h.uta;ha right to alter, amend, or repeal this act at any time is
m reserved.

SEC. 5. That thisact ghall not, nor shall any rulesor re tions prescribed
therennder, in any manner affect any civil action or actions heretofore com-
menced and now ding to recover damages claimed to have been sus-
tained by reason of the violation of any of the terms of said section 15 of the
act of March 3, 1899, as originally en. , or in viclation of any other law.

The amendment was agreed to.

The bill was reported to the Senate as amended, and the amend-
ment was concurred in.

The amendment was ordered to be engrossed and the bill to be
read a third time.

The bill was read the third time, and passed.

The title was amended so as to read: ““A bill anuthorizing the
Secretary of War to make regulations governing the running of
loose logs and rafts on navigable waters.”

GOVERNMENT FOR PORTO RICO.

The PRESIDENT pro tempore laid before the Senate the
amendment of the House of Representatives to the joint resolu-
tion (3. R. 116) to provide for the administration of civil affairs
in Porto Rico pending the appointment and qualification of civil
officers provided for in the act approved April 12, 1900, entitled
“An act temporarily to provide revenues and a civil government
for Porto Rico, and for other purposes.”

The amendment of the Hounse of Reﬂ-{)rasentativas was, after
Iine 13, to insert the following additional sections:

BEc. 2. That all ﬁ-snch‘lsoa.‘;agrivilegus. or concessions mentioned in section
B2 of said act shall be appro by the Mshul?a“ of the United States, and no
on

such franchise, pri or be operative untilit shall have
been so approved, 5
BEc. 3. ‘i“hat all charters granting any franchises, privileges, or conces-

sions mentioned in section 32 of said act to private corporations shall provide
that the same shall be subject to amendment, alteration, or;ﬂ;l-:lnul: for-
bid the issne of stock or bonds, except in exchange for ac cash, or prop-
erty at a fair valuation, agal in amount to the par value of the stock or
bonds issued; shall forhid declaring of stock or bond dividends; and, in
the case of public-service corporations, shall provide for the effective rﬁ
lation of the charges thereof and for the purchase or taking by the pu
aunthorities of their ?mperty at & fair valuation. No corporation s]?nll be
rized to conduct the business of buying and se

S Sarmoncs oo SnenLIng 5 gionlvure: 5 arimitod 3 ol 5 S Tl
cu or o or or own
estate, excepl;such s may mﬂynﬂuﬂ;w enable it to carry out

the purposes for which it was created. Banking corporations, however, ma
loan funds upon_real-estate security, and to p Inaenﬁ

e T e s Seoiy o7 ] B0 Duetnes 1
state w or o0 n they shall dis of
real estate so obtained within five years after receiv. th::! title. Corpora-
tions other than those organized in Porto Rico, and d business therein,
shall be bound by the provisions of this section so far as they are applicable,
Mr. FORAKER. , I move that the Senate nonconcur in the
amendment of thg/House of Representatives to the joint resolu-
conference on the disagreeing votes of the two

The motion agreed to.
_ By unanimgus consent, the President pro tempore was author-
ized to appoiht the conferees on the part of the Senate; and Mr.
ForagER, Mr. PERKINS, and Mr. COCKRELL were appointed,

BENATOR FROM PENNSYLVANIA,

. The te resumed the consideration of the following resolu-
tion, reported by Mr. TURLEY from the Committee on Privileges
and Elections Janunary 23, 1600:

Resolved, That the Hon. Matthew 8, Quay is not entitled to his seat in this
body as a Senator from the State of Pennsylvania.

Mr. PENROSE resnmed and concluded the speech begun by
him yesterday. The entire speech is as follows:

Mr. PENROSE. Mr, President, I donot desire to upon
the time of the Senate in my discussion of the validity of the exec-
utive appointment of Matthew 8. Quayas a United States Senator
from Pennsylvaniaany longer than can beavoided. 1 feel thatthe
able arguments which have been made upon both sides of this
question by Senators who have served for years upon the Commit-
tee on Privileges and Elections, and who are familiar with the de-
bates and discassions upon the subject to a far greater degree than
I can possibly be, place me at a disadvantage. At the same time I
believe that I owe a duty to the great constituency which I repre-
sent in this Senate to express my views upon this guestion of con-
stitutional interpretation, and to call the attention of the Senate to
certain facts pertaining to the case. As there is a disposition on
the part of those who dispute the validity of various executive ap-

ointients of Senators to indulge in refinement of differences and

stinctions among the various cases they mmsea fit to approve
or disapprove, it will be usaful to recall to attention of the
Senate the facts in the present case.

The full term of the Hon. Matthew Stanley Quay, senior United
States Senator from Pennsylvania, expired on the #d day of March,
1899, while the legislature was still in session. By the provisions
of article 2, section 4, of the constitntion of Pennsylvania the

neral assembly shall meet at-12 o'clock on the first Tuesday of

anuary every second year. and accordingly the legislature met
upon the first Tuesday of J snuag, 1809. At the beginning of
the session, in order to expedite the legislative business n.nﬁ to
economize in the expenditure of public funds. a conourrent reso-
Intion was offered in the senate fixing the time for final adjourn-
ment on the 20th day of April following. This resolution unani-
mously ed both houses, It then became a standing ruale of
the legislature, and, nnder our parlinmentary practice, conld not
be changed except by a two-thirds vote. Pursuant to a published
call, si by the chairman of the Republican caucusesof thesen-
ate and the honse of representatives, respectively, the same havin
been issued at the cnstomary time and place and by the officials’ .
and in the manner prescribed by the party regulations, a joint
cauncus of the Republican members of the senate and hounse of rep-
resentatives was held January 3, 1809, for the purpose of nomi-
nating a person to be voted for as the Republican candidate for
the office of United States Senator.

At this cancns several candidates were voted for, but Senator
Quay, having received 98 ont of the 109 Republican votes present,
was unanimously declared the caucus nominee of the Republican
party. Under the act of assembly of January 11, 1867, reaffirm-
g the similar act of Congress of July 25, 1866, regulating the
election of United Btates Senators, the legislature proceeded to
ballot on the third Tuesday of January, 1589, Upon the follow-
ing day the members of the two honses convened in joint assem-
bly, and it appearing upon the readingof the journal of each house
that the same person had not received a majority of the votes in
each house, as required by the act of assembly aforesaid, the joint
assembly then proceeded to chose a person for the office of United
States Senator, and continued to ballot each succeeding day until
the legislature adjourned on the 20th day of April, as required
by the resolution aforesaid. Inasmuch as none of the candidates
received a majority of the votes east, noelection resulted. On the
first ballot taken in the joint assembly, Quay, Republican, re-
cei:e%oll‘.’- votes; Jenks, Democrat, 82; leaving scattering and ab-
gent, 60,

On account of members and senators absent and not sworn in, it
required 126 votes to make the majority necessary to elect. Inthis
manner the balloting proceeded day after day until the close of

the session, Quay receiving the support of the regular Republic-
ans, J. enks, of n].ly the Democrats, and the other senators :mt{J m&m—
V-

bers dividibrﬁltheir strength among the various candidates,
mt:i'"m ots had been taken when the legislature adjourned
without day on the date above mentioned. On the 2ist day of
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April, 1809, the legislature having adjourned and a vacancy in the
office of United States Senator existing by reason of the failure
of the legislature to elect, the governor, believing that the State
was entitled to a full representation in the Senate nnder the pro-
visions of section 2 of icle 11 of the Federal Constitution, ap-
pointed Mr. Quay to fill the vacancy until the next meeting of
the legislature.

The guestion at issne is purely one of constitutional interpreta-
tion, ** Is this a legal appointment?” or, in other words, the ques-
tion is, *Can a vacancy which is cansed by the expiration of a
Senatorial term. and which takes place during the session of the
legislature, be filled by executive appointment?” The determi-
nation of the guestion depends entirely upon the consiruction of
the brief and coneise provisions in the Constitution regs,rdipmm
appointment of United States Senators. The question has been

nstively discnssed npon similar occasions in this Senate. It
has often been affected by partisanship and by the peculiar exi-
gencies of particular cases. In the mass of technical and subtle
refinements and distinctions to which the simple words of the
Constitution have been subjected, the meaning of these words to
a certain extent seems to have become involved in obscurity and
doubt, It is becoming apparent, however, that the progressive
common-sense interpretation of thisquestion has become morean
more predominant in sustaining the validity of executive appoint-
ments to fill Senatorial vacancies whenever a vacancy may occur.

The provisions of the Constitution relating to the Senate of the
United States read as follows:

Article I, section 8:

(1) The Benate of the United States shall be com of two Senators

from each State, chosen by the legislature thereof, for six years; and each
Senator shall have one vote.

(2) Immedintely after they shall be assembled in unence of the first
clection, they shall be divided as equally as may be m classes. The
seats of the tors of the first shall be vacated at the expiration of
the second s'enr, of the second class at the expiration of the fourth year,and
wf the third class at the expiration of the sixth year, so that one- may
bechosen every second year; aad if vlmcieshn%pen by resignation, or other-
wise, during the recess of the legislature of any State, the executive thereof
may make temporary appointments until the next meeting of the legislature,
which shall then fill such vacancies.

Let us read carefully each sneceeding word in the two clauses
of the Constitution guoted above, without prejudice. and without
predetermined theory, in a spirit of fairness and of common senss,
and a recognition of the paramount purpose of their provisions,
and I feel confident that we can come to but one conclusion.,
That conclusion is that the purpose of the Constitution of the
United States was fo create a Senate, and in the constitution of
that Senate is involved the grinciple that the Senate shounld be
kept filled, and that each individual Senatorial office should be
filled, in order that the integrity of the body might be preserved;
and to effect this admitted purpose two methods of filling Senator-
ships were provided for by the Constitution. Fhe first method is
by an election by the legislature, which election fills either the
whole Senatorial term or ga full remainder of any Senatorial term.
Secondly, in case of vacancies, for whatever cause, the fact of
the yacancy being alone required, existing when the iagis]atuw is
not in session, the governor may fill such vacancies by temporary
appointment. Thus there are two classes of Senatorial appoint-
ments, one for the full term by the election of the legislature, and
the other, temporary in its character, until the legislature meets
and acts. Both are separate and distinet in their spheres, conflict
in no wise, and to%ether form a complete system for keeping the
Semate filled. I believe also as we proceed to consider the words
in the Constitution and recall the history of their interpretation,
we shall be struck with this fact, that in numerous instances
these words have been interpreted and even strained in their in-
ferpretation in order to carry out this admitted pu of the
Constitution, to avoid chasms in the representation of the Senate
and to keep it filled.

No more important and impressive lesson conld be learned than
1o consider the several cases to which I shall refer, in which this
liberal, and even strained, interpretation has been adopted for the
consumumation of this paramount purpose. There has been a pro-
gressive development of constitutional interpretation s ily
tending toward this end, and the last point for contention left to
those who by technicality and refinement would obstruct this pur-
pose is the ground upon which objection is made to the present
credentials, that appointments can not be made when the vacancy
occurs during the session of alegislature which had an opportum'tﬁ
to fill it. One further ground, also, not involved in this case, sti
remains, and that is that the power of executive appointment is
exhausted in one performance of it, I feel confident that in the
exlad t.hg decision and the I;ra.ctice]of this Sen;te wi!ldbe to com-

ete the progress of consfitutional inte ion and recognize
ghat all vacancies may be filled when the legislature is not in ses-
sion, and that the exercise of the power of execative appointment
can be repeated as often as vacancies occur. The most Incid and
logical method of nunderstanding the question would seem to be
not to proceed upon some theoretical arrangement of the argn-

ment, but to take up, in successive order, each word as it occurs in
the disputed claunses of the Constitution and discuss the subject by
a consideration of the history of their interpretation,

Clause 1 of section 3 provides that—

The Senate of the United States shall be composed of two Senators from
each State, chosen by the legislature thereof for six years, and each Senator

haye one vote.

*The Senate of the United Statesshall be composed of two Sena-
tors from each State.” In thus constituting the Senate of the
United States it is expressly declared that the Senate shall be com-
posed of two Senators from each State: it is not declared that it
may be composed of two Senators from eunch State; and it is not
left discretionary either with the Senate or with any other body
that a vacancy shall exist in either one of the two offices of Sena-
tor from each State. The proper officials of the various States,
impelled by their public duty under their oath of office, are ex-

to send to this body the {ull representation from the State.
t is the duty of the Senate itself to carry out this evident purpose
of the Constitntion by a:ding and assisting in every way possible,
The paramount purpose, in fact, of the Constitution in creating
the Senate of the United States, in providing a method of electing
its membership and filling vacancies therein is clearly that the
Senate ghall be preserved in its integrity as a body composed of
two Senators representing each State in the Union,

There is every reason to suppose, when we consider the impor-
tant character of the Senate in the structure of onr Government,
that the intention of the framers of the Constitution must neces-
sarily have been to make the broadest and most complete provision
for the maintenanceof its integrity, and that integrity, itis clear,
is involved in keeping the Senate full. It is admitted by all that
itis desirable that the Senate shall be kept always filled, and the
only point of dissension is whether we are to make every reason-
able effort to carry ont this admitted ];aramount purpose of the
Constitution, or whether weshall, for whatever technical or minor
reasons may exist in the mind of anyone, permit that great pur-

to be frustrated.

That this purpose to keep the Senate full must have been strong
in the minds of the framers of the Constitution is evident when
we consider the importance which they attached to the constitu-
tion of the Senate. Many conflicting theories Eereva.ilod as to the
manner in which this branch of the National Legislature shonld
be constitated. Many suggestions were made and considered,
The Senate was to be chosen by the first branch of the legisla-
ture; it was to be chosen by the State legislature: it was to be
chosen by the people; it was to be appointed by the President; it
was to be chosen from districts throughout the Union or to be
apportioned by the representatives after a census; the power of
nomination was to be givento the State legislature; the States
were to be represen according to their importance or in pro-
portion to their property: or on a basis of equal representation of
the States in the boedy. It wasoriginally supposed that the Senate
would be of aristocratic character: thatit would be a restrainton
the excesses of democracy, and consist of persons of wealth and
influence, with power and ability to resist the encroachments of
the Executive. It wassup that its duration would be for
life; that there should be a Eeropartyqnaliﬁcaﬁon: and that many
execntive functions should be given it, such as the appointment of
ambassadors and judges.

‘When the work had been completed it was found that there
were certain gg:&nses in the constitution of the Senate, which
have been set by Alexander Hamilton in five letters in ** The
Federalist.” They were to conciliate the spirit of independence
in the several States by giving each, however small, equal repre-
sentation with every other, however large. in one branch of the
National Government; to create a conncil qualified by its moder-
ate size and the experience of its members to advise and check the
President in the exercise of his power of agpcinttng to office and
concluding treaties; to furnish a restraint and check upon the
tyranny and mutability in opinion of popunlar majorities repre-
sented more closely in the House of Representatives: to providea
body of men less subject to frequent changes in membership and
comparatively free from wlar clamor, so that they might con-
stitute an element of stability in the government of the nation,
enabling it to maintain its character in the eyes of foreign states
and to preserve a continuity of policy at home and abroad; and,
ﬁnnlelg, to establish a coart gmper for the trial of impeachment, a
remedy necessary to prevent the abuse of power by the Executive,
A Senator is the representative of the sovereignty of the State; he
represents the State in its political capacity. Itsmembers in earlier
times regarded themselves as a sort of congress of ambassadors
from their rea?ecth'e States, and they were accustomed to refer
for advice and instructions each to his State legislature.

As a compromise between the advocates of proportional repre-
sentation and the advocates of States’ rights and States’ sover-
eignty, the plan was finally determined on of giving each Sen-
ator one vote and each State an equal representation. So strong
was the final determination that the Senate should consist of an
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t‘a(’uzg}’ gepresentation of the States that it was provided in Article

No Btate, without its consent, shall be deprived of its equal suffrage in
the Senate.

Is it not clear, when we consider, therefore, the history of the
evolution of the Senate from ont of the many diverse and con-
tending theories into the form in which it was finally created,
that the framers of the Constitution intended to create what is
the most important branch of the whole system of our govern-
ment—a permanent body existing as an intermediate link between
the Executive and the House of Representatives and preeminently
an assurance of the continuance and stability of our institutions?

1t is hardly necessary to go into details as to the overwhelming
importance of carrying out this paramount purpose of the fram-
ers of the Constitution in having the Senate kept filled. No tech-
nicalities or subtleties should stand in the way of consummati
this essentially important end. Any doubts, if such exist, shoul
be resolved in favor of this object, the importance of which is
admitted by everyone. The work of a Senator, especially from
some of the larger States, is sufficiently arduous and burdensome
to render it extremely desirable, in order that the public business
of the State may be properly eerdit.ed. that the State should be
represented by two Senators. Theinconvenience to the members
of this body incurred by such vacancies is considerable, because
the mechanism of the Senate in committee assignments and in
other matters pertaining to the conduct of its business is more
or less disturbed. The equal representation solemnly guaranteed
by the Constitntion to each State isimperiled. Even upon broader
and wider grou-nds it can be said that the people of every other
State, of all the United States, are interested in having, and are
entitled to have, every State in this Union fully represented upon
the floor of this boe%y.

It has been argued that we can easily afford to have year after
year one or more States but partially represented here, and that
no serious or pracfical inconvenience results. It has been main-
tained that in some way it is the fault of the State because the
State legislature fails to elect, and that the State should suffer
therefor, as if no other part of the country had any interest in
maintaining the full integrity of the Senate. It mi%l;t frequently
hngpen that where a majority of the people of the United States
had declared one way upon a question and were entitled to be repre-
sented by a certain majority of Senators to this body upon that
question that the popular will might be frustrated and nullified
by the failure of one, two, or three legislatures to elect.

There have been several important cases bearing out this state-
ment. There have been great questions settled in this Senate by
amajority of one or two votes. the States represented by the
Senators in those small majorities been unrepresented or but par-
tially represented, these great questions would have been deter-
mined otherwise. The tariff of 1846 was defeated by the casting
vote of George M. Dallas, then Vice-President, The impeachment
‘of Andrew?ohxmon was defeated b% 1 vote. The force bill was
defeated in the Senate by 1 vote. This very question of the va-
lidity of an executive appointment was determined in this Senate
in the Mantle case by a vote so close that but for a misunderstand-
ing regarding certain pairs it might have been determined other-
wise and exist to-day as a precedent in favor of the present appoint-
ment. Other equally notable instances might be cited.

‘While a Senator is primarily a representative of an organized

litical constituency, representing the government of a sovereign

tate and possessed with high executive functions, he at the same
time is a member of a legislative body, and, as such, under broad
interpretation of the duties and functions of a member of such a
body, represents after his entrance into this Senate not alone the
State which has sent him here, butthe people of the United States;
and he has imgosed ufga)n him the duty to represent them con-
seientionsly and faithfully; while the people, also, have a right
to look to him as well as to their own representatives and have an
equal interest in having the Senatorial position filled. When we
contemplate the rapidity of our growth and the vast population
which will in the lifetime of many of us oecupy our domain, the
far-seeing statesman can not fail to realize the 1mportance of ex-
ercising every precaution calculated to maintain unimpaired all
of the coordinate branches of this Government as established by
the Constitution.

It is somewhat remarkable, as I have already stated, upon a
stndy of this question to develop the fact that the progress of
interpretation of this provision of the Constitution regarding the
Senate of the United States has been continually in the direction of
carrying out this paramounnt purpose to which I have referred, and
which must be obvious to all. Step by step this progress has been
met by the narrow, technical, and reactionary spirit which has
exhibited itself in other branches of constitutional development.
Every word in the two clausés above quoted has been interpreted
and even strained to carry out this purpose against opposition of
this character. One of the last points left for this reactionary
sentiment to contend over is this question of the validity of Execu-

tive appointments. As we proceed to interpret the meaning of
the constitutional provisions relative to the Senate, let us also con-
sider how these words have been interpreted with the paramoung
object in view of facilitating the election of Senators and promot-
ing the purpose of maintaining the integrity of the Senate. Two
striking instances are found in the very next words of this clause,

The very next words in clause 1 of section 3, coming after those
already quoted and explained, namely, the words ‘“ chosen by the
legislature thereof, for six years,” have been interpreted not as
their strict and literal meaning would indicate, but with a liberal,
reasonable, and fair desire to carry out the purpose of the Con-
stitution. ;

If the narrow construction which is applied by Senators on

the other side of this guestion should be applied here and the
literal rendering of these words should be taken, the legislature
of a State would have no authority to elect for a term of less than
six years. _Conse%nant.ly, where the legislature failed to elect a
Senator prior to the expiration of a term, the term having com-
menced, they counld not fill such vacancy by election, becanse the
election wonld not be for six dyears. but for a less period than six
years; and doubtless it would be argued that the legislature hav-
ing failed in its duty to provide in advance for filling the office of
Senator in ample time before the beginning of the term, the State
should incur the penalty for such delinquency by being unrepre-
sented until a new term came round. But those who delight in
technicalities and quibbles have hardly gone this far in applyin
this rendering to these words. While literally only authorize
to choose Senators for a term of six g'eara, legislatures continnally
choose Senators for lesser periods of two, three, or four years, or
whatever may be the balance of the Senatorial term for which
they may elect, and this departure from a literal rendering of the
Constitution has been a proper interpretation of the purpese of
the Constitution that the Senate of the United States should be
kept filled.
_ The second instance found in the words referred to in clause 1,
in which the literal meaning of the Constitution has been still
further strained in order that the election of Senators might be
fpcilitated, is strikingly shown in the manner of choosing Sena-
tors. The Constitution declares that they shall be chozen by the
legislatures of the States. It would seem clear from thislanguage
that the requirement of the Constitution in regard to the election
of Senators would not be complied with unless its members were
elected by the legislatures of the several States in the same way
that laws are passed by the concurrent act of the two branches,
approved by the executive, or at least by elections held separately
in each independent legislative chamber. But the practice long
prevailed, and was silently acquiesced in by the Senate, of elect-
ing its members by joint ballot of the two branches of a State leg-
islature, in which the members constitute one aggregate body,
and in which the less numerons branch is dissipated and lost in
the larger. This practice has now been established by the act of
Congress of 1866, and while its constitutionality has been ques-
tioned, for all practical purposes it is now too late to call into
question this mode of election.

So far as most of the States are concerned this legislation by
Congress hasbeen affirmed by State legislation; nevertheless, asitis
not competent for the members of a legislative assembly to do any
ordinary act of legislation by proceeding in joint ballot, an election
effected by the members of the legislature in that manner can
not proper{]y be said to be the choice by the legislature. Perhaps
there counld be no greater evidence from the point of view of
the Senators npon the other side of this question of a strained and
almost violating interpretation of the Constitution, made and
acquiesced in to facilitate the election of Senators that the Senate
may be kept filled, than is afforded by this instance. Chancellor
Kent says in his commentaries that if the guestion was a new one
it might well be maintained—
that when the Constitution directed that the Senators should be chosen by
the legislature it meant not the members of the legislature per capita, but
the legislature in the true technieal sense, being the two houses n.ctin?' '}:‘é

their separateand organ o4 ties, with the ordinary constitutionaly:
of negative on each other's proceedings. (Kent's Commentaries vol. 1, 225.)

The final words of clause 1 of section 3 are:
and each Senator shall have one vote.

The fact that the States of this Union are here upon an equal
basis is one of the striking features of the constitution of the
Senate. Itis an element for conservatism in the construction of
our Government, however much it might have been the resnlt of
a necessary comFrosze. Every patriotic American, to whatever
State he may belong, should have an interést and a pride in the
success and welfare of each of the splendid sovereign Common-
wealths that constitute our Union. No jealousy or cavil at this
equality of representation should be felt. Those small States of
the original thirteen which formed this Government are entitled
to be here because they equally with the other original States
helped to achieve our independence and are entitled to maintain
their partnership in this Union, even if it can not be expected
that they will ever -.on account of physical conditions, again cope
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in actual equality with the larger Commonwealths, Those newer
States, splendid in their size and in their fertility and possessing
brilliant possibilities, while smaller in population at present than
gome of the older Commonwealths, give promise of becoming at
no distant day the seat of empire, At the same time the fact can
not be forgotten that a State like Pennsylvania, with some seven
million people and with thirty Representatives at the other end of
the Capitol, is here in this Senate placed on an inequality with
other States which may have but one, two, or three Representa-
tives in the House,

That such apenalty should beinflicted upon our peoplefor nofault
of theirs is nnjust and unsufferable. To attempt to assert that a
State must suffer in this way by partial representation simply be-
cause a State legislature, throngh causes absolutely beyond the
control of the people of the State, and even beyond the control of
the legislature itself, failed to elect a Senator, and that the State
must therefore go but partly represented, is a proposition that will
not be long tolerated by practical men,however much such refine-
ments may delight the student and the lawyer; and the inconven-
ience and the injustice become all the more intolerable when it is
felt that the Constitution has provided ample means to insure to
the State full representation. Great communities and great in-
terests will not long permit their rights fo be frittered away and
imperiled by arguments of this character.

1 have carefully gone over seriatim the words of claunsel of sec-
tion 3 of article 1, and it will be difficult to detect a purpose so far
of any opening for objection to the validity of executive appoint-
ments. On the contrary, it is evident, in view of the paramount
pu e of the Constitution and the expresswords of the provision
itself, that every effortshould bemade to promote the preservation
of a full Senate, and in two cases to which I have referred, the
words have actually been strained, and properly so, to secure the

urpose.

I shall now proceed to consider briefly that part of clause 2 of
section 3 which reads as follows:

Immediately after they shall be assembled in consequence of the first elec-
tion, they shall be divided as equaily as may be into three classes. The seats
of the Senators of the first class shall ba vacated at the expiration of the sec-
ond vear, of the second class at the expiration of the fourth year, and of the
thirs class at the expiration of the sixth year, so that one-third may be
chosen every second vear. g

We herein reach the first word involyed in the dispute. The
words ‘ vacated” and ‘“‘vacancy” are the snbjects of the argu-
ment. Certainly, there can not be any doubt about the meaninq
of the word ““ vacated” in this conjunction. Ifisdistincfly statec
by the words of the Constitution that the seats of Senators are
vacated at the expiration of the term for which they are elected.
In the beginning these terms were determined by lot. After they
have been once established, they are vacated at the expiration of
the terms, which will occur upon days fixed and certain.

There can be no difference of opinion as to the meaning of the
Constitution in the use of the word *‘ vacated.” The Senatorial
term is **vacated” at the expiration of theterm. The seat being
‘‘vacated,” the logical consequence is that there is a vacancy. A
vacancy should originally be filled by the legislature by the elec-
tion of a Senator for a full term of six years, as we have seen;
but where that does not oecur or can not occur for any reason,
the office remains **vacated.” A vacancy exists, and the purpose
of the Constitution is that it shall be filled, by election by the
legislature, for the full term, or by temporary executive appoint-
ment until the legislature meets. It was an old contention, and,
in fact, it was the first limitation attempted to be set up inst
the right of the governor to appoint, that the governor could not
appoint to fill a vacancy happening at the beginning of a Senato-
rial term. ‘‘Happen” was construed to mean a vacancy happen-
ing in a term after that term had once been filled, This view
11ndoubtedly;ﬁrevailcd at one time, but, as a matter of fact, the
Senate has allowed many appointments by governors at the be-
ginning of Senatorial terms,

Beginning with the case of Cocke, of Tennessee, in 1797, and
coming down to the case of Pasco, of Florida, in March, 1893,
there have been thirteen cases in which the governor has ap-
pointed a Senator to take his seat at the beginning of a Senatorial
term, and in each case the Senator has been admitted to his seat,
By these precedents, therefore, the Senate has utterly destroyed
the old notion that a vacancy can not possibly happen in a term
unless that very term has once been filled, The ingenious reason-
ing by which a term vacated by its expiration was declared to be
not vacant becaunse it had never once been filled, illustrated by
many arguments, is now of little interest except as marking the
futility of such abstruse speculations, and as indicating another
stage in the progress of a liberal construction of the Constitution
in order that the Senate may be kept filled.

- ;I]‘he remaining paragraph of the claunse already quoted reads as
ollows:

And if vacancies happen by resignation, or otherwise, during tho recess of
the legislature of any State, the executive thereof may make tem

hich shall Lﬁm

appointments until the next meeting of the legislature, w
such vacancies.

Almost every word in this simple paragraph has been the
subject of argoment and of refinement and speculation. The
contention begins over the word ** vacancy,” It was obvious to
the framers of the Constitution that vacancies might occur which
would defeat the intention of always having two Senators from
each State, and, therefore, we find this provision. Legislatures
might not be in session, and vacancies might naturally be expected
to occur at such periods. It mightbeinconvenientand needlessly
expensive to call a session of the legislature for a special session
prior to the time of its regular meeting, and, therefore, it was
provided that the executive might make temporary appointments,
and it is under this part of the clanse last quoted that the gov-
ernor of a State derives his power to fill vacancies, regardless of
any State constitution or law.

To the ordinary man it is clear that  vacancy” is the state of
being empty or unfilled. Thenatural and common-sense meaning
of the word “ vacancy” as applied to an office is that any office
without an incumbent is vacant, within a proper legal or constitu-
tional construction. Such an office is certainly not filled, and no
incumbent exercises the functions of the office. If it is not filled.
in what condition does it exist, if it is not vacant? Black and
Bouvier define the word “vacancy” to be ‘‘a place which is
empty.” Webster defines it as ‘* the state of being destitute of an
incumbent.” In fact,it may be very seriously questioned whether
any authority can be cited upon which a lawyer would be willing
to rely that takes a different view of the guestion. In the light
of every aunthority the word ‘‘vacancy” applies to every office
without an incumbent which the governor has the power fo
fill, no matter how the vacancy is created, so that the conclusion
necessarily forces itself nupon us that the governor has the right
to fill any vacancy that may happen from any cause which exists
after the legislature has adjourned.

John Quincy Adams stated that he believed in relation tonffices
that eva;g one happens to be vacant which is not full, and that,
he believed, was the meaning and sense of the Constitution whether
the vacancy occurred from casualty, the regnlar course of events,
the expiration of term, or other canse. I take it that there can
be no dispute among sensible men as to the meaning of the word
‘““yacancy,” if we take it standing alone. It referstoan office,asl
havesaid, without anincumbent; and taken in connection with the
similar word already referred to and nsed a few lines above, the
word *‘ vacated,” it 18 clear that upon the expiration of a Senato-
rial term the office is vacated and the vacancy exists,

So far, therefore, in our progress in reading the words of the
Constitution, there would seem no ground for dispute. But we
approach the next word, and there the opportnnity is apparently
given for the flood of argunment and disquisition which has ob-
scured this subject. The vacancy must ** happen.” Those who
deny the power of the governor to fill the present vacancy give
the word *“*happen” a restricted, technical meaning, and say that
it refers only to the point of time at which the vacancy began.
This point of time, it is alleged, is momenta:g and connected only
with the beginning of the event. Itisstated that the word hap-
pened means originated, and it is argued that in this sense alone
the word ‘‘happen” was used. An attempt is made sharply to
define the word **happen ” and to deny that it covers any part of
the doration of the event ha})pening. This construction, how-
ever, of the word ““ happen ™ is forced and technical. It disregards
some of the most ordinary uses of the word ‘‘happen,” which
include duration of the event.

I hesitate to go into the battle of dictionaries which has been
witnessed time and time again upon the floor of this Senate,
There is not a dictionary of received authority that does mot
define * happen” as being ** to take place; to come to pass; to be
met with; to fall out; to meet with.” Examples need not be
multiplied to show that at least one of the common-sense mean-
ings of the word “happen” includes not only the first moment the
event happens or begins, but also the duration or continuance of
the same. The word * happen” is frequently used with other
words to express a continuing condition. A certain condition
happens to prevail, or happens to exist, or happens to be, or hap-

ns to take place, but the additional words are not necessary, so

requently are they associated with the word *‘ happen.” and one
of the most common uses of the word is to express this continuing
condition. If, then, the word ‘‘happen” means not only the
moment of first occurrence but also the duration of the event,
which definition shounld be given to it in defining this clause?
The answer must be, whatever gives it the broadest and most
liberal meaning. The reasons greatly preponderate in favor of
the broader, more conclusive meaning, than of the strictly tech-
nical one.

Without, however, proceeding further for the present with the
consideration of this word * happen,” to which I shall subse-
quently recur, let us proceed to the next four words, ** by resigna-
tion. or otherwise.” And here again we strike the contention
that not only must the vacancy be fortuitous, as the result of un-
foreseen casualty, or accident, but that it is actually restricted by
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the words of the Constitution to vacancies occurring .by resigna-
tion or some similar canse. These words are held to be words of
restriction. Itis said thaf the word *‘ otherwise ¥ does not mean
“otherwise,” but * likewise,” and that the vacancy must be of a
gimilar character to that of the resignation. Difficult as it ma
be to detect any similarity, vacancies caused by death are arbi-
trarily placed in the class of those similar to vacancies cansed by
resignation or vacancies cansed by expulsion, notwithstanding
the fact that the one is voluntary and the other two are involun-
tary. Expulsion for cause is a vacancy similar to resignation ac-
cording to this arbitrary classification. although some grave
doubt has been raised as to whether a n incapacitated from
insanity would properly come within this classification.

Vacancies cansed by defects in State constitutions or by the
determination of a Senatorial term by lot are welcomed as ap-

roaching in character those due to death. expulsion, or insanity;

ut the arbitrary line is drawn on one of the most unexpected and
uncontrollable contingencies which usnally happens in modern
times, the inability of the legislature of a State to elect a Senator.
It must be borne in mind that the plain language of the Constitu-
tion does not classify vacancies for the purpose of making tempo-
rary appointments or anent elections, The Constitution does
not specify that certain kinds of vacancies are to be filled by tem-
gurnry appointments and certain other kinds by permanent elec-

ions. Theseclassificationsare arbitrary ones, made by those who
seem determined to make every effort to find some loophole
through which States can be deprived of their representation in
this body on some occasions,

Those who take a technical view of the Constitution hold that
the words * resignation,or otherwise” are words of limitation,
and that the word “‘otherwise” is intended to indicate a vacancy
which happens in some such manner, as by resignation. Those
who take a broader and more liberal view of the Constitution
contend that the word “‘otherwise” is intended to cover every
other kind of vacancy that may happen and exist than by resigna-
tion. It is acardinal rule in the interpretation of constitutions
that the instrument must be construed to give effect to the inten-
tion of the people who adopted it.

“ Never forget,” said Chief Justice Marshall in MecCulloch vs.
Maryland, * that it is a constitution we are constrning.” 1t has
been frequently decided that the words in a constitution are to be
taken in their natural and popular sense, unless they are techni-
cal Iegsl terms. in which case they are to be taken in their legal
signification, The words *‘ resignation, or otherwise " arenot tech-
nical legal terms, and therefore do not come within the purview
of the exception to the general rule, The general rule of con-
struction certainly must apply to the words *‘resignation, or other-
wise.” The popular as well as the philological meaning of the
word ‘‘ otherwise” is “ other ways,"” and, if this rule is fo be ap-
plied, it would seem as thongh could be no doubt what the
word **otherwise™ means as used in the Constitution.

Senator Edmunds, in a very able presentation of the Bell case,
smong many other striking points made, stated the rule as follows:

The Constitution is speaking of vacant offices, and not of the incumbent
atall except in the first place. There is where the SBenator from Georgla
and I &%paxr to differ. Constitution is looking to have each State rep-
Tesen in this body all the time, and by sume method the Constitution
provides and looks to do it; and, therefore, when it uses the word ** other-
wise ' it uses a comprehensive term, so that in whatever way a State ceases
to have opportunity to exﬁress its full voice here in this council of States, it

shall be filled up temporarily by the ernor until the legislature, the chief

and sovereign power in the State, at its next meeting, can have an opportu-
nity to fill iz

It is admitted that in the consideration of constitutional ques-
tions too much weight can not be attached to citations from the
debates in conventions, They are of value as showing the views
of individual members and as indicating the reasons for their
votes. They do not, however, give us m}y light as to the views of
the large majority who did not speak. It isar ized princi-

le, therefore, that in the end the Constitution must be construed
what appears upon its face. At the same time the evidence
which we find in the Debates of the Federal Convention regarding
ihe guestion as to whether or not the words ‘resignation, or
otherwise ” are words of limitation is so clear and to the point
and so absolutely corroborative of the plain and evident reading
of the objects of the Constitution that it is essential to refer to it.
As a matter of fact, the original draft of the Constitution did not
contain the words *‘by resignation, or otherwise.” The report
of the Committee of Detail, as set forth in the Debates in the
Federal Convention, section 1, article 5, reads as follows:

The Senate of the United States shall be chosen by the legislatures of the
several States. Each legislature shall choose two members. Vacancies ma;
be su&plled the executive until the next meeting of the legislature.
member have cne vote.

Several interesting {‘:inh are found in the Debates upon this
section and every one bears out the argument contended for as
to the validity of gnbernatorial appointments. Mr. Wilson, of
Pennsylvania, objected to vacancies in the Senate being supplied
by the executives of the States. He thought it removed the
appointment too far from the people, the executives in most of

the States being then elected by the legislatures. As he had
always thonght the appointment of the executive by the legisla-
tive department wrong, so it was sfill more so that the executive
shounld elect into the legislative department. Therenpon Mr,
Randolph declared that he thonght the provision necessary,
. In order to prevent inconvenient chasmsin the Senate—
He went on to say—
in some States the | tures meet but once n year. As the Senate will
oo e P, opaie o & pmaler naper Vi the ol ons
be trusted with the appointment fg;! so short a time. SRS s
Mr. Ellsworth was evidently impressed with the same idea, that
some means must be provided so thatthe Senate should always be
full. He called attention to the fact that the executive *“‘may
supply vacancies.,” When the legislative meeting happened to be
near, the power would not be exercised. “‘As there will be but
two members from a State,” he said, ** vacancies may be of great
moment.” On fhe question of striking out ** Vacancies may be
supplied by the execnmve” the amendment was defeated by a
vote of 8 to 1. There could be no more striking illustration than
is found in this portion of the debates as to the paramouatidea in
theminds of the framers of the Constitution that the Senate should
always be kept full by their making complete provision for tém-
Ii%ran]y filling vacancies when the legislature was not in session.
@ guestion then arose in the debates, raised by Mr. Madison,
whether resignations could be made by Senators, and he moved
to strike ount the words after * vacanciés” and insert the words:
ha raefusals to resignations, or otherwise, u
bywsleghhw ture in the mnucgn of :r'hich such ne “b:‘:ﬂ?pél-a#
pen, or by the executive thereof until the next meeting of the legisiature,
Mr. Madison, perhaps, had in mind the case of a member of the
English Parliament who could not resign, and in order to give up
his office he was obliged to accept the stewardship of the Chiltern
Hundreds, a nominal Il)uosition, which, however, afforded the }}gﬂ
pretext. Maysaysin his Parliamentary Practice (pages 637, 638):
It is a pettled prlncl&e of parliamentary law thata member, after he is
duly chosen, can not relinquish his seat; and in order to evade this restric-
tion & member who wishes to vetire secepts office under the Crown, which

legally vacates his seat and obliges the hounse to issue a new writ. Thaofﬂifau
or ar

usn gyaelactad for this Hpu are those of steward or

esty’s three Chiltern lmgrads of Stoke, Desborough, and or
of the manors of East Hundred Northstead or Hempholme, or of escheator
of Munster. which, although they have sometimes been refused, are ordi-
narily given by the treasury to any member who applies for them, unless
thereappears to be suffizient ground for withholding them, and are resigned
agnin as soon as their purpose is effected.

But, however this may be, there was a real and important
reason for this provision, stated clearly by Gouverneur Morris,
who declared the amendment absolutely necessary, otherwise
members chosen to the Senate would be disqualified from being
a%poinwd to any office by section 9 of the article then under con-
sideration. It would be in the power of the legislature by ap-
%ﬁu ing a man as Benator against his consent to deprive the

nited States of his services. Mr. Madison's motion was agreed
to. As the Constitution was finally worded, * refusal to accept”
was stricken out and the simple words ‘‘by resignation, or
otherwise " retained as reported from the committee on style and
arrangement. This committee on style and arrangement did
not have any authority to add new matter or to change the snb-
stance of the provisions of the Constitution, their office and their
only office being to perfect the style and arrangement of the
instrument. Having rewritten what had been agreed to by the
Convention, the committee must necessarily have adopted the
final phraseology as the best to express what the Convention had
agreed to upon the motion of . Madison. To express it in
other words, the committee on style and arrangement must
naveintended that the words **by resignation, or otherwise”
ﬁ‘:&-ld cover all the subjects as expressed in the motion of Mr.

S01.

1t certainly, therefore, seems beyond any cavil or dispute that
the framers of the Constitution were impressed with the necessity
of keeping the Senate full, and with &e grave inconveniences
arising from having chasms in the representation. For this rea-
son, and for the better protection of the smaller States, they
deliberately put into the original draft of the Constitution the
provision authorizing the governor to appoint in case of vacan-
cies, althongh against the protest made at the time by Mr. Eils-
worth, who was opposed to giving this power to the executives.
Subsequently the doubt was raised as to whether Senators counld
resign. This was considered a very serious question. because it
was provided in the original draft of the Constitution that Sena-
tors should be disynalified for holding office for a certain period,
and it was thought that the legisiature, by electing a person
against his will as a Senator. might thereby disqualify him from
hddm;ﬁ important offices. These reasons, and these reasonsalone,
were the cause of putting in the words ‘*‘ by refusal to accept, by
resignation, or otherwise,” The words ‘f Refusal to accept” were
stricken ount for the sake of brevity and conciseness, evidently, and
the words ** by resignation, or otherwise,” were retained. It is
evident that ‘‘resignation” was put in, not as a limitation upon
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the character of the vacanocy, but to recognize & right to resign,
regarding which a gueation ad been raised, and then the word
“otherwise” was deliberately added to include all vacancies,
indicating as p'ainly as English langnage can indicate anything
that no limitation was intended, but that resignation being recog-
nized as a right, every other form of vacancy was subsequently
included by the smcceeding word, :

The next words in clanse 2 of section 8 of the Constitution,
already referred to, namely, *‘ during the recess of the legiclature
of any State,” have likewise given rise to dispute, Even here we
are strnck with the fact that it has been necessary to apply the
most liberal construction to these words in the Constitution in
order to keep the Senate full, because if we held to the literal,
technical rendering there would be many vacancies in this body
continually. The word *‘recess” is applied to the interval of time
in which the event must happen. ebster defines recess as an
“intermission, as of a legislative body, conrt, ors-hool.” Itmeans
a temporary suspension, as distinet from an adjournment sine die,
and contemplates a foreseen reassembling. Now, a legislature
generally adjonrns sine die without the intention of reassembling,
the period for which most legislatures, nnder modern constitu-
tions, are permitted to sit being limited in time. When the le’[ﬁ’s-
lature adjonrns, there can be no intention of reassembling. e
legislatnre is nunable to reassemble of its own volition, and the
only possibility of its being recalled during the latter period of its
legislative life is npon the call of the executive. The adjonrn-
ment sine die, therefore, is not technically a recess in its narrow
sense,

If we are compelled to take the narrow meaning of the word
% recess,” and if the word *‘bappen” must be restricted to the
goint of time at which the event began or originated, as is claimed

y those who dispute the validity of these executive appoint-
ments, then you have the inevitable result that the governor can
only appoint when a vacancy happens in a recess of a few hours
or days of a session; he can not appoint at all when it happens
after an adjournment sine die. No one contends for a moment
for this technical construction of the word *‘recess.” Yet such
a contention would be no more narrow, no more technical, no
more strained, than that which is striven for to restrict the word
L1} happen‘ﬂ

Can the Senators on the other side of this guestion explain how
they can decently, withont wrenching their consciences, depart
from the primary meaning of the word ‘‘recess” and adopt its
secondary meaning? Can custom, or use, or practical necesgity
be the reason that their feelings are so blunted to this irregularity?
In fact, the interpretation which has necessarily been put upon
the word ** recess” is hardly even consonant with the use or mod-
ern meaning of the word, which is after all really in accordance
with the definition almda‘?iwd from the dictionary; but that
interpretation has been ‘ed upon it and acquiesced in since
the fonndation of the GGovernment, that the great, paramount
B:nrposa of the Constitution might be carried out of keeping the

ate full; and yet we are met with refinement after refinement,
technicality after technicality, spread around the word * happen.”
The opponents of the governor’s right, in other words, would set
up the arbitrary distinction that the vacancy must actually begin
during the recess of the legislature, the word * happen,” accord-
ing to their contention, being necessarily confined to what they
call its primary meaning, as involving a fortuitous event, and
“‘regignation, or otherwise” being considered words of restrietion.
The arbitrary distinetion is then set up that the vacancy must
actually begin during the recess of the legislature, This inter-
pretation clearly perverts the intention of the Constitution,

As already explained, the vacancy happens; it exists; it is an
actual condition. Therecognition is distinctly made that Senators
can resign, and that in that case, and in the case of all other vacan-
cies, appointments may be made. The actual condition of the
vacancy continnes during the recess of the legislature, whether it
began while the legislature was in session, before the legislature
ever met, the d{a‘.;hof its final adjournment, or after sunch final
adjonrnment. at object could the framers of the Constitution
have had to restrict the governor to filling vacancies only when
the vacancy originated or began in a recess and not to include a
vacancy which began before but continued into the recess, and
while every word and act of theirs in debate and in every word of
the Constitution would indicate their paramonnt purpose of pro-
viding for the filling of vacancies in the Senate in order that it
might be kept full? They could easily have used the phrase *‘if
vacancies should begin or originate in recess,” and their meaning
would have been clearly defined.

The succeeding words of this much disputed clause are:

The executive thercof may make tem appoint:
meeting of the legislature, wyhlch shall then lﬁr.li 81}:‘3: 3:;::2;.:;1111&1 3hb1esh

It will be observed, in the first place, that the executive  may”
make these appointments, It is not mandatory upon the execu-
tive. Hewi supposed to nse his reasonable discretion in the
exercise of hispower. It was presumed by the framersof the Con-

stitution that if the legislature should happen to meet very soon
after the occurrence of such a vacancy the power might not be
exercised. In the interpretation placed upon the words * until
the next meeting of the legislature” we have another striking
illustration of the liberal construction which has been put upon
this part of the Constitution in order to keep the Senate full.
Technically speaking, the words ** until the meeting of the legi
lature,” taken in their narrowest sense, would mean until the day
the legislature meets, and then the question might weil be raised
as to whether this restriction of time aq lied to the period durin
which the temporary appointment would go or defined the peri
dnri?g which the governor might exercise the power of appoing-
ment.

1t can be assumed that as {ar as the word **until " applies either to
the governor’s power or to the temporary term, it can be construed
to ap?iy toboth. The lemtgorary appointment lasts until the meet-
ing of the legislature, and the governor, of course, can only exercise
the power of appointment until the meeting of thelegislature. But
the striking point is that the word *“until ” has been interpreted
in its most liberal sense not to be confined to the day of the meet-
ing of the legislature, but to continue throngh the session of the
legislature until the day of its adjournment sine die, or until an
election for Senator is accomplished. There can be only one ob-
ject for this interpretation of the word * until,” and that object is
apparent that there should not be an inconvenient chasm in the
Senate between the first day of the meeting and organization of
the legislature and the period of greater or less extent which must
necessarily elapse before a Senator can be elected. In the case of
Samuel S. Phelps, the minority report of the committee, which
was finally adopted, declares:

Perhaps it would bave been as well if the strict and literal meaning of the
words “ until the next meeting of the legislature ™ had been observed on the
first oceasion in which their construetion was brought into question: that
would have had the merit of certainty, but a certainty that might have been
too severe for the true and hiberal intendment of the framers of the Consti-
tution. They certainl d.tdmeantoﬂthnt the executive appointment shonld
terminate when 1 tive jurisdiction shall commence or be exercised. To
give this severe construction to the words quoted would in all cases leave a
State unrepresented for a time, and dependent on legislative action. Rather
than hold to that result the Senate, under the precedents quoted. seemed to
have regarded the “next meaﬂngof the legislature ™ assynonymous with the
next session of tha'lemlnmm.duﬁn which time the member underexecutive
appointment might hold his seat, unless it should be filled by an election be-
fore the termination of a session; and_this was probably an analogy to that
sruv‘lsion of the Federal Constitution by which power is vested in tiue Presi-

ent to fill up all vacancies that m happen during therecess of the Benate
by granting commissions which expire at the end of their next session.

It was thought at the time that the Senate went very far when
it gave an interpretation to the words referred to beyond their
literal meaning limiting the term to the day of the meeting of
the legislature. This construction met with a decided opposi-
tion from a res ble minority. The construction put upon
thefe words iz a striking illustration of the thought paramount
in the minds of all, that the great purpose of the Constitution must
?]gays be keptin view, that the Senate should be kept full—always

ull.

‘What vacancies can the legislature fill at its next meeting?
The Constitution says all vacancies that the executive did fill or
could have filled by temporary appointment, This is clearly indi-
cated through the whole context of the provision in reference to
the filling of vacancies and especially by the use of the adjective
“euch.” What vacancies are meant by the words “‘such vacan-
cies”? The vacancies mentioned in the first part of the clause;
that is, vacancies that happen "bﬁ resignation, or otherwise” and
which the executive has the right to fill by executive appoint-
ment. The word *‘such” is defined by the Century Dictionary to
mean—

1. Of that kind: of the like kind or degree; like; similar.

2. The same as previously mentioned or specified; not other or different.
So that when the word ‘“such” is used before the word
““yacancies” in the latter part of the clause, it means the same
kind of vacancies mentioned in the first part of the clause in
reference to executive appointments. If therefore appears that
there can be no vacancy filled by the legislature that could not,
in the first instance, have been filled by executive appointment,
It is admitted that the legislature can fill all vacancies, no matter
how created, and it therefore follows that the governor can fill,
by temporary appointment, the same kind of vacancies. The
vacancies to ed by executive appointment are as broad as
the vacancies which can be filled by election. .

In other words, the Constitution of the United States clearly
intended to create a Senate, and to have a Senate implies that the
membership of that Senate shall be represented in full, in every

inciple of justice 10 the people and protection to the smaller

tates. Toprovide for the creation of that Senate it was distinctly
declared that the Senators should be chosen by the legislatures,
and in order to meet every possible emergency it was also pro-
vided that in case of vacancies the governor should appoint.
Each authority is equal in its r ve sphere; one is neither
inferior nor ang:rior to the other. The object of the Constitution
was that the States should be rapreaentoi and for that purpose,
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and in order to avoid every possible contingency of partial repre-
sentation, or, perhaps, an absence of representation the Constitu-
tion created two methods of constituting Senators, namely, by
election for a full ferm or the remainder of a term and by tem-
porary appointment. The former was vested in the legislature of
the State and the latter in the governor. The powers of each
are separately and distinctly given; they are independent powers.
The governor has nothing to do with elections; the legislature
has nothing to do with temporary aﬁ)poiutmenta. The legislature
is to elect and the governor is to fill temporarily vacancies, how-
ever occurring, and by these {two means the self-evident purpose
of the Constitution in creating the Senate is to be accomplished—
that the Senate should be kept filled. Any other interpretation
is not to carry out, but to defeat the constitutional intent.

To argue that the Constitution, which created a Senate and
exercised every precaution that the States should be fully repre-
sented, meant to deprive a State of a Senator and take from
the governor his power of temporary appointment, merely be-
cause the legislature failed to elect, is to maintain that the fram-
ers of the Constitution intended to punish not only the State
which might be involved, but all the people of the United States,
by reason of such restriction. There might be some ground for
apprehension if the governor appointed for the balance of the
term, but his appointment is only at the most for a few months,
a temporary appointment expressly provided for in order to pre-
vent an inconvenient chasm in the Senate, the integrity of whose
organization has been promoted and facilitated by the liberal
interpretation which has been placed upon almost every other
word in the Constitution bearing upon the United States Senate.
A temporary appointment by the governor, therefore, creates a
Senatorial commission of force and validity and authority fully
equal to an election by the legislature., In fact, as already
observed in reference to the method of balloting for Senators, the
governor is a constituent part of the legislature of a State. It is
true that he is not included in State constitutions nunder the
article on the legislature, but under a separate article on the
executive; but that is becaunse his executive functions form a dis-
tinct branch of our system of government and require a separate
article. The fact remains, however, that his approval is needed
to every act of the two houses of the legislature.

The tendency of modern constitutional regulations, indeed, has
been to increase still further his position and influence in the
extension of the veto power, so that its exercise has assumed
almost the character of actual legislation. A striking illustra-
tion of this extension is the power given to the governor in many
States to veto an item in an appropriation bill, instead of being
restricted, as heretofore, to the approval or disapproval of the
whole measure, thus giving the governor more power over the
disburssments of the State than either or both of the two honses
of thelegislature. Soimportantis the governorin the coordinate
branches of the legislature that he has generally cometo be looked
upon by the people as a protection against the legislature, which
frequently is corrupt and controlled by corporate or political
influences, Where there are many men responsibility is divided
and no one man can have concentrated npon him the responsibility
for bad or unpopnlar public acts. Therefore, there is no suchre-

onsibility a%uut a legislature as there is about an executive.

pon the executive is concentrated the criticism of the whole
community for all public acts, and this is found to be a whole-
somse restraint in the intérestsof good government, howeverevilly
disposed an executive might be,
far has this development of modern American law progressed
that the tendency has been to restrict legislatures by limiting
their sessions to once in two or four years, and by taking from
them a very large &}&rt of those general powers which attach to
the legislative body as representing a sovereign State, Special
legislation has been abolished. As many matters as may possibly
be performed through general laws and the instrumentality of
courts have been relegated thereto; while the executive, on the
other hand, has had his power increased and extended. Particu-
larly is this true in onr municipalities, where the concentration
of all patronage and power in the hands of a single executive and
the fastening upon him individually of the full responsibility for
the administration of municipal affairs is a modern tendency of
municipal legislation. The governor of a State appoints judges,
and many other State officers. It is argued that he may appoint
a favorite to the senatorship. He is no more likely to appoint a
favorite to the senatorship t to make any other important ap-
pointment for the same reason. As a rule, the governor will rep-
resent a majority of the le, and in mostcases a majority of the
legislature. It is said that a clique may hold up the legislaturein
order to throw the appointment into the hands of the governor
but, as a matter of fact, the power of a clique, nnder the act of
Congress of 1866 providing for the election of Senators by nir-
ing for such election a majority of all the members of the legisla-
ture, is directly promoted by the provisions of this act.
In this connection I will state that in my opinion & large part

of the difficulties encountered by legislatures in coming to an
agreement upon the question of electing a United States Sena-
tor arises from that Trovision in the act of 1866 which reqnires a
majﬁl'it{ of the whole legislature to elect a Senator. In almost
every other branch of our t1i)lolit'.vical system a plurality is sufficient
to elect. -A plurality of the citizens elects the members of the
legislature themselves, the governor of the State, and all other
officers. It would seem as if a plurality wounld be sufficient to
elect a Senator by a legislature. The act of 1866 was a compro-
mise upon the original intendment of the Constifution. It would
seem as if a Senator must be chosen as a legislative act, and it was
consequently provided that the first effort to elect should be made
by the two houses separately. Then the scheme of a joint ballot
was adopted as the only practical way to accomplish an election
after each hounse had failed to cast a majority for the same person
in their separate capacities. It was neces:ary to strain the mean-
ing of the Constitution in order to form a practical method of
electing Senators. The difficulty involved in the regqnirement of
a majority to elect is that it places the control of the legislaturein
the hands of one, two, three, or more persons, who, by holding
out, are frequently enabled to dictate their own terms or to prevent
the election of a Senator.

I believe that there is a bill now B:nding before Congress, in-
troduced by the distinguished senior Senator from Massachusetts,
which, among other provisions, does away with the requirement
of a majority. While it is to be admitted that certain abuses can
arise under the requirement of a mere plurality, such as the possi-
bility that the minority in a legislature might elect a Senator
where the majority might be divided into two factions, which
were unable to agree, yet, upon the whole, it would seem as if
some method which would permit an election of some kind would
tend in the end to the coherence of whatever party might be in the
majority in the legislature, and in any event would permit the
election of a Senator, which is now frequently really inmossible
where three or more separate parties or factions exist in a legisla-
ture, each widely, and at the same time often sincerely, disagree-
i.n%wit.h each other and utterly unable to come together.

here are two other cases in the Constitution in which vacan-
cies are referred to, and the interpretation which has been placed
upon the word in these two instances is full of instruction for the
construction of the word *‘ vacancies” in connection with the fill-
ing of vacancies in the United States Senate. Clause 3 of section
2 of article 2 of the Federal Constitution provides:

The President shall have power to fill up vacancies that may happen dur-
ing the recess of the Senate by granting commissions which expire at
the end of their next session.

At a very early date the question was raised whether or not,
under this provision of the Constitution, the President had the
ri%ht to fill up a vacancy that had occurred by expiration of the
full term or in any other manner while the Senate was in session,
which vacancy, not having been filled, continued to exist during
the recess of the Senate. The construction !Blsced upon this pro-
vision by numerous Attorneys-General of the United States and
biv the courts very largely aids inarriving ata proper construction
of this constitutional provision aunthorizing the governor to make
temporary appointments. On the expiration of General Swart-
wout’s commission as Navyagent at New York, while the Senate
was in session, the President nominated another person to fill the
vacancy and sent the name to the Senate for confirmation, which
was not made before the Senate adjourned. The vacancy con-
tinued to exist during the recess, and the President asked the
Attorney-General whether he had the right to fill the vacancy by
temporary appointment until the end of the next session ot the
Senate. Attorney-General Wirt,in a well-considered opinion,
held that it was a vacancy within the meaning of the Constitu-
tion, and that it could be temporaril{l filled by an appointment
by the President. In this connection he discusses the use of the
word ** happen” and says, among other things:

The doubt arises from the cirenmstances of its having first occurred dur-
ing the session of the Senate. Butthe expression used by the Constitution is
*happen'—* all vacancies that may happen during the recess of the Benate.”
The most natural sense of this term is * to chance;: to fall out; to take place
by accident.” But the expression seems not perfectly clear. It may mean
i;n'sgen to take place"—that is, ‘‘to originate,” under which sense the

ent would not have the power to fill the vacancy.

It may mean also,
without violence to the sense "ha'pgnlm to exist,” under which sense the
President wounld have the rigilt to fill it by his temporary commission.
Which of these two senses is to be preferred! The first seems to me the
most accordant with the letter of

e Constitution, the second the most
nccordant with its reason and spirit.
The Attorney-General goes on to say:

This seems to me the only construction of the Constitution which is com-
patible with the spirit, reason, and pu while at the same time it offers
no violence to its lan . And these I think are the omrmmi points to
which all sound construction looks. The opposite construction is perha:
more strictly consonant with the mere letter, but it overlooks the spirit,
reason, and purpose, and, like all constructions merely literal, its tendency
is to defeat the substantial meaning of the instrument and to produce the
most embarrassing inconveniences,

It would be difficult to find anywhere a criticism more appli-
cable to those who now in their opposition to the gubernatorial
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right of appointment are endeavoring to defeat the substantial
meaning of the Constitution and produnee the most embarrassing
inconveniences.

A similar case arose during the administration of President
Jackson, in relation to the appointment of a register for the land
office for the Mount Salus district, in the State of Mississippi.
Attorney-General Taney sustained the right of the President to
appoint to fill & vacancy which had “‘happened” during a ses-
sion of the Senate, but * existed” after it had adjonrned. In that
case it was held to be the intention of the Constitution that offices
created by law, and which are necessary to the operations of a
government, shonld always be full, and that when vacancies
““happen ™ they shall not be profracted beyond the time necessary
for the President to fill themn. The Attorney-General, in placing
a construction upon the word “happen® as it appears in the Con-
stitution, states as follows:

Thizs appearsto be the common sense and natural import of the words used
They mean the same thing as if the Constitution had eaid *if there happen
to be any vacancies during the recess.” (Opinions of Attorneys-General,
volumo 2, page 528.)

In the Administration of President Tylerin 1841 the question was
again raised, and Attorney-General Legaré took the same view of
the Constitution in this connection as his predecessors. Itisin-
teresting, however, to note that he even advanced a step further,
and advised that the President has the right to make an appoint-
ment to fill a vacancy which existed after a session of Congress
intervened, to which a nomination could have been made. In the
syllabus of that opinion the principle is stated as follows:

The Constitution authiorized the President to fill vacancies that may hap-

pen during the recess of the Senate, even though the vacaucy shall oecur aiter
asession n%the Senateshall haveintervened. (Upinionsof Attorneys-General,
volume 3, page 678.) ? 4 ;

Attorney-General Mason advised President Polk, in 1846, to the
same effect, in the following words:

Even thongh the vacancy ocenrred before the session of the Senate, if that
body, during its session, neglected to confirm a nomination to fill it, the
President may fill it by a temporary appointment; and pablic considerations
seem to requlre him to do so. (Upinions of Attorneys-General, volume 4,

v,

page 623.)

Thus not only is the President declared to have the power, but
it is declared to be his duty, from public considerations, to see
that the public offices are kept filled.

The same question was raiged by President Lincoln, with his
Attorney-General, in 1862, on the question of his power to fill a
vacancy on the bench of the Supreme Court during a recess of the
Senate, which vacancy existed during and before the last session
of the Senate, and the right of the President to fill such vacancy
on the bench of the Supreme Court was sustained by Attorney-
General Bates. (Opinions of Attorneys-General, volume 10,

e 337.)

paﬁgain, in the case of Peter McGongh, apEoimed by President
Lincoln as collector of internal revenue for the Twentieth district
of Pennsylvania, it was declared by the Attorney-General that
where the President made a temporary appointment of a collector
of internal revenue during a recess of the Senate, and no nomi-
nation was made during the next re gession, or during an
extra session called thereafter, that the President, after the ad-
journment of the extra session,might fillhe vacancy by a second
temporary n}:pointment. (Opinions of Attorneys-General, vol-
ume 2, page 179.) .

Thus the power of the Executive was advanced another stall‘),
and it was the opinion of the Attorney-General that he could make
a second appointment even after the lapse of two sessions of the
Senate, to neither of which the nomination had ever been sent, On
the same principle the Yower of a governor of a State to appoint
a Senator is inexhaustible, It has been argued that his power is
exhansted by its first exercise. On the contrary, he can appoint
as often as there is a vacancy. If a legislature again fails to elect,
it is his right and duty to appoint again after their adjournment.

Ogpe important distinction is to be borne in mind, however, As
set forth by Attorney-General Stanbery, in 18066, a distinction is
made between a temporary appointment by the President, with-
out the consent of the Senute, and an appoiniment for a full
term, made with the consent of the Senate. A similar distine-
tion obtains between the appointment by an executive to fill a
vacancy in the United States Senate, in which the governor does
not give foll title to the office, but makes only a temporary aypoinb
ment nntil the legislature can make an election. The following
is the langnage of the Attorney-General in this connection:

Isay Iy the temporary appointment of the President; for, In strict lan-
Euage, the Preszident can not invest any officer with a full title to the offica
withont the conenrrence of the Senate. Whether the President appoints in
the session or in the recess, he ean not and does not fill the oftice without the
concurrencea of the Senate. He may fill the vacaney in the recess, but only
B{ an appointment which lasts nntif the end of the next session. (Opinions

Attorneys-General, volume 12, page4l.)

Similar constructions have been adopted by succeeding Attor-
neys-General; by Attorney-General Williams, in 1875; by Attor-
ney-Genernl Devens, in 1577, and by the same Attorney-General
in 1880, when he advised the Secrétary of the Treasury on the
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question, raised by the ap}'mintment of John F. Hartranft as col-
lector of the port at Philadelphia; by Attorney-General Brewster,
in 1883, and by Attorney-General Miller, in 1880, who advised
President Harrison that the rale is the same as to the power of
the President to fill a vacancy in the case of an office created but
not filled during the seéssion of the Senate which had adjourned.
In discussing the question, the Attorney-General, among other
things, says: :

The word ** vacaney ' in the Constitution refers to offices, and signifiestho
condition where an office exists of wlich there is po incumbent, It is used
without limitation as to how the vacancy comes to exist. The vacancy may
have oceurred Ly death, resignation, removal, or any other cause, but, re-
gardless of the canse or manner of the existence of the vacaney, the power
14 the same. In the case sulunitted the law has created the office. The of-
fice therefore exists. Thereisnnincumbent. There is, therefore, a vacancy.
and the ease comes under thoe general power to fill vacancies. (Opinions of
Attorneys-General, vol. 10, page 263.)

The only opinion dissenting from the construction adopted by
the Attorney-General was in 1808, when Judge Cadwalader, of
the United States distriet conrt of Pennsylvania, took a different
view of the law. This opinion of the disirict court has not been
followed either by subsequent Attorneys-General or by the courts.
Some ten years later, in 1830, Mr, Justice Wood, of the United
States Suprewme Court, while sitting in Georgia, repudiated the
position of Judge Cadwalader in a well-considered opinion, in
which he states, inter alia:

The only anthority relied on to su?port the other view is the case decided
by the late Judge Cadwnalader, the learned and alile United States diatrict
if'ud for the eastern district of Pennsylvania. It 1s no disparngement to

udge Cadwalnder to say that his opinion, unsupported by any othor, ought
not to be held to outweigh the authority of the great number which are
cited in support of the oppuosite view, and of the practice of the Executive
Departments for nearly sixty years, the ancquiesconce of the S8enate therein
and the recognition of the power elaimed by both Houses of Congress. 1
therefore shall hold that the President had constitutional power to make
the appointment of Blgb{. notwithstanding the fact that the vacancy filled
by his appointment first happened when the Senate was in session.

This decision further holds that * happens” means ‘‘ happens
to exist” as used in the Constitution. (Inre Farrow, 3 Federal
Reporter, 112.)

It will be observed that the word *  happenin all of the opin-
ions and cases above cited was constrned to be used in the sense
of **happens to exist,” and it was held to apply to all kinds of
vacancies, whether the vacancy happened or occurred by death,
regignation, removal, the ba%linning of the term of a new office,
where no incumbent had either been elected or appointed, or the
vacancy occasioned by the expiration of the term. No distinction
wus made in the kind of a vacancy to be filled, and it was uni-
formly held that the power to appoint was complete when the
vacancy happened to exist, without reference to the manner in
which or time when the vacancy occurred, It will be observed
that no distinction is made as to whether these vacancies ocenrred
prior to a session of Congress or during a session of Congress. In
every case, including that of an office newly created, it was held
to be the power and the duty of the President to keep the public
offices filled. In the opinion of the Supreme Court, already re-
ferred to, it was said that this interpretation of the word *‘va-
cancy” has been acquiesced in by the Senate, and has been recog-
nized, in fact, by both Houses of Congress. The Senate acquiesces
by the mere fact that it gives consideration to such temporary
executive appointments, and, in case of official nominations to the
Senate, in its act of confirmation it ratifies their legality when it
completes the executive act and constifutes the permanent ap-
pointment for the full term.

Can Senators adopt two interpretations of the word “ vacancy™
in the same day, or even in the same hour? Can they apgly one
interpretation to the word ** vacancy ” when it occurs in the Con-
stitution in connection with Senatorial vacancies? Can they in
open legislative session expound their arbitrary definitions and

nalifications and restrictions concerning these vacancies, and, a

ew moments, perhaps, afterwards, in the secrecy of an executive
session, give an entirely different construction to the word
“yvacancies” in connection with vacancies in offices filled by the
President? In fact, we then give the broadest and most liberal
interpretation to the word * vacancies™ in this latter connection
in order that the paramount purpose of good and efficient govern-
ment and the obvious meaning of the Constitution may be carried
out that the public offices may be filled. This principle has been
acquiesced in by the House, which has always recognized the
authority of officials 8o appointed to such vacancies, and, in the
act of making appropriations for the salaries and expenditures of
such officials, distinctly and emphatically acknowledges the valid-
ity of their title. :

There is a third and last place in which the word*‘ vacancy ” oc-
curs in the Comstitntion, and the construction which has been
placed upon it throws considerable light upon the interpretation
of the word “vacancy” in connection with Senatorial appoint-
ments. Clause 4 of section 2 of article 1 of the Constitution of the
United States provides:

When vacancies happen in the representation of any State, the executive
thereof shall issue writs of election to fill such vacancies.
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A case in point ocenrred in the State of Rhode Island. Willinm
A. Pirce was declared by the general assembly of that State to
have been on November 4, 1584, elected a Representative in the
Forty-ninth Congress. The National Honse of Representatives on
January 25, 1847, resolved that he was not elected: that the seat
was vacant; and that neither he nor any other person received a
majority of the legal votes cast at the election on November 4,
18%4. ‘This, then, was a case of the people of that district having
failed to elect a Congressman. The question was then raised be-
fore the Supreme Court, whether, under the provisions of article
1 of section 2 of the Constitution of the United States, already re-
ferred to, the governor shounld issue a writ for a special election
to fill the vacancy. 1t was contended in that case that it was not
such a vacancy as was contemplated by the provisions of the Con-
stitution. TheSupreme Court held that it was a vacancy within
the meaning of article 1, section 2, and the governor had power to
igsue a writ of election to fill the same. (In re Representalion
Vacaney, 15 R. L., 621.)

It will be, of course, argued, ns it has been in the past, that
thesao cases of vacancies in reference to executive appointmentsand
vacancies happening in the House of Representatives are not gimi-
lar to those vacuneies occurring in the office of Senator. It is
said that there are no words of limitation as is found in the pro-
visions regarding Senatorial vacancies in the words ** by resigna-
tion or otherwise.” But, if the argnment is good that these are
not words of limitation, this objection falls to the ground. Itis
difficult to egee how, except by the most strained construction,
Senatorial vacanciesare nof upon a precisely similar basisas vacan-
cies oceurring n an appointive office or in the House of Repre-
sentatives. The office is vacant; the Constitution of the United
States intended that all the offices of the Government should bo
filled. Some Senator has said in past years that the Constitution
abhors a vacancy as natnure abhors a vacuum,

It is essential to the very purpose of government that vacancies
shounld bo filled. Reference is made to a provision in the consti-
tution of Pennsylvania relative to the filling of vacancies. Arti-
cle 2, section 4, of the State constitution, provides as follows:

In case of a vacancy in the office of United States Scnator from this com-
monwealth, in a recoess between ons, the governor shall convene the two
houses, by proclamation, on notice not excesding sixty days, to fill the eame,

In considering this provision of the constitution of Pennsyl-
vania, it is observed that the Federal Constitution is the suprems
law of the land and of paramount authority in all matters, in-
cluding the duties of Federal, State, and other public officers.
The chief executive of any State can follow any rule of official
action prescribed by the Federal Constitution to the exclusion of
a different rule prescribed by the constitution and laws of his
State, It therefore follows that when a vacancy happens to exist
during the recess of the legislature of any State in the office of
United States Senator, the executive thereof may make a tem-
Eorm'y appointment under the clause‘of the Constitution which

as been so fully considered, until the next meeting of the legisla-
ture, even if the constitntion of the State provides a different
method for the filling of vacancies. Section 2, article 6, of the
Constitution of the United States, provides as follows:

This Constitution, and the laws of the United Btates which ghall be mades
in pursnaoce thereof, and all treaties made, or which shall be made under the
authority of the United States, shall be the supreme law of the land; and the
i;ldgﬂﬂ in every State ahall be bound thereby,any*hing in the constitution or

ws of any State to the contrary notwit] ng.

This provision of the Consiitution has been from time to time
liberally construed by the Supreme Court of the United States.
The governor of a State has authority under section 2 of article
2 of the Federal Constitution, which is the supreme law of the
land, to fill vacancies that exist, and that aunthority is supreme
and paramount to any State regulation., In other words, the
provizion of the Pennsylvania State constitution in reference to
calling an extra session of the legislature to fill a vacancy in the
office of United States Senator can not abrogate or annml the
provigsion of the Federal Constitution nnder which the executive
makes temporary appointments to fill vacancies, It ig true that
clause 1 of section 4 of article1of the Constitution of the United
States provides that:

The times, places and manner of holding elections for Senators and Repre-
sentatives, shall be prescribed in each State by the legislature thereof.

It is to bo noted, however, that this provision applies to “ alec-
tions " and not to *‘temporary appointments” to fill vacancies,
Section 2 of article 1, as we have seen, expressly gives the power
of temporary appointment to the governor and not to the legis-
lature. The State legislature does not have, under the Federal
Constitution, the power to make ** temporaryappointments.” This
power is solelylodged in the gicmamor. As the Federal Constitu-
tion is the supremo law of the land, and each governor swears sun-
preme allegiance to it. the Federal and not the Btate constitntion
must govern on this question. If, for example, the constitution
of Pennsylvania expressly provided that the Governor of the State
should not make tempo: appointments to fill such vacancies, it
‘is evident that this pro n,%eing directly in conflict with the

rovisions of the Federal Constitution, would bevoid, and it wonld
come the duty of the governor, when the emergency arose, to
appoint. It is possible to put a strained and technical interpreta-
tion on the words in the constitution of Pennsylvania * in a recess
betwoen sessions,” to the effect that the meaning of this provision
was intended especially, and perhaps only, to cover the case of a
vacancy that originated after an adjournment: The word **re-
ceas’” is not used in its unrestricted sense, ns in the Federal Con-
stitution, but is limited and restricted by the words * between
ségsions.”

If wo are toindnlgoin the strict and technieal constrnction con-
tended for by the opponents of the validity of the executive ap-
pointment now under discussion, there is ample reason for doubg
whether under this provision of the constitution of Pennsyvania,
the governor of that SBtate hud any authority to convene a session
of the legislature in this particular case of Mr. Quay, The sec-
tion referred to provides that the governor shall convens the two
lious®s in case of a vacancy in the office of United States Senator
in a recess between sessions, but the present vacaney originated
some time before the legislature of Pennsylvania had adjourned.
It is, therefore, more than a vacancy in a recess between sessions:
it is a vacancy during a considerable period of the legislative ses-
sion and extending into a recess between sessions, It might be
well argued by our strict consiructionist friends that the consti-
tution applies only to vacancies originating in n recess between
sessions, and that the eoustitution of Pennsylvania never intended
to impose nupon the governor of Pennsylvania the necessity of con-
vening a legislature soon after its final adjournment, which bad
failed after continued aund protracted efforts to olect a Senator,
and which b[v the admission of all parties and fsctions to the con-
troversy conld not possibly come together on such a Liasis of agree-
ment as wouald bring abont the majority required to clect a Sen-
ator. In other words, the constitution of Pemnsylvania declared
that the governor should call an extra session where a vacancy
originated while the lugislature was not in session, but the eonsti-
tgn.ior:l never ti]ntendc? to HEppli y tlhiq rovision htjo ]:'aclclm{:ies occur-
ring during the session of the legislature, which tho logi
had been unable to fill, = ’ Faure

It may be assumed for the sake or argument, however, that the
clauss does fairly include a case of vacancy originating during a
session and continning after an adjounrnment. The meaning of
the clunse, however, can not certainly be to deny to the governor
the power committed to him by the Federal Constitution to make
temporary appointments. It evidently refers to elections and not
to temporary appointments until the next meeting of the legisla-
ture. If it does not cover the case of temyporary appointments,
and takes from the governor the power to make snc temporary
nrpointments, and lodges it in the legislature, then if is in palpa-
ble and direct conflict with the Federal Constitution and is there-
fore void, as the latter is the supreme law of the land,

The Federal Constitntion does give the State theright to regulate
the times, places, and manner of holding elections, but this provi-
sion can not affect the right of temporary appointments. 1In fact,
it is evident that theState constitution means that the legislatnre
should be recomvened in extraordinary session to clect for the
ensuing term a Senator,but until such meeting takes place it does
not in any way affect tfle validity of the gOVernor's temporary ap-
pointment theretofore made. The only question that can arise,
therefor®e, is not as to the authoritf: of the governor to appoint,
assuming that we admit such anthority, for a vacaney of this
character, under the terms of the Constitution of the United States,
but whether this Senate is to look into the local question as to
whether the governor has properly performed his duty under the
constitution of the State of Pennsylvania in calling an extra ges-
sion of the legislatnre, in accordance with the termsof that instru-
ment. It wonld seem as if there conld be no dispute as to the
proposition that the Senate wonld not consider this question.

A power granted by the Constitution of the United States can
not be interfered with by any State regulation. constitutional or
statutory. Therefore, nothing in the constitution of Pennsyl-
vania can conflict with whatever right the governor may have to
make temporary appointments, and, as a matter of fact, nothi:;ﬁ
therein does so conflict. Whether the governor has exerci
{)rnper discretion under the State constitution as to calling the

egislature is purely a local question for the people of Pennsyl-
vania., Asa matter of fact, just when and under what cirenm-
stances the legislature isto be convened in extra session for the
purpose of filling a vacancy in the office of United States Senator
under the counstitution of the State of Pennsylvania must be
decided by the executive. The power vested in the governor to
convene the legislatnre on extraordinary occasions must always
be exercised in a manner to carry out the intent of the framers
of the constitution and with due Tegard to the practical exigen-
cies of the occasion. If, however, any question of consirnction
:;iises l;y \zgmh it i? nec?sx;'y tcto;r dec;d i'; whether the;‘ ggcémiﬂngil::
sen for the exercise of this extrao ary power, xecn
himself must decide it, and his decision must necessarily be final
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and conclusive. Cooley, in his work on Constitutional Limita-
tions, section 41, and following, states the rule thus:

It follows, therefore, that every department of the Goveroment and every
official of every department may at any time, when a duty is to be per-
ormed, be required to upon a question of constitutional construetion.
Sometimes the case will be such that the d on when & must, from
the nature of things, be conclusive and subject to no appeal or review, how-
ever erroneons it may he in the opinion of other departments or other
officers; but in other cases the same guestion may be required to be passed
upon ngain before the duty is completely verformed. The first of these
classces is where, by the Constitution, a particular question is plainly ad-
dresscd to the diseretion or judgment of some une department or officor, so
that the interference of any other d tment or officer, with a view to the
substitution of its own discretion or judgment in the place of that o which
the Constitution has confided the decision, would be impertinent and intro-
give. Under every constitution cases of this description are to be met with;
and, though it will sometimes b fonund difficult to classify them, can
be no doubt, when the case is properly determined to be one of this charac-
ter, that the rule must vail which makes the decision final.

We will suppose, again, that the constitution empowers the executive to
convene the legislature on extraordinary occasions, and does not in terms
authorize the intervention of any one else in determining what is and what
is not such an oceasion in the constitutional sense; it is obvious that the ques-
tion is addressed exclusively to the executive judgment. and neither the
legislative nor the judicial department can intervene to compel action if the
executive decide against it, or to enjoln action if, in his opinion, the proper
oecasion has arisen.

The constitution of Pennsylvania provides no alternative mode
of calling the two houses if the Governor fails to doso. Heis
the chief executive officer of the State, and within the scope of
executive power his acts are as exclusive as are the judgments of
any court. Upon this point I shall quote the opinion of the present
attorney-general of Pennsylvania, Hon. John P. Elkin, as set forth
in a brief presented by him to the Committee on Privileges and
Elections in the present case:

Under the provisions of the constitution of Pennsylvania in reference to
the convening of the legislature in extra session for the purpose of electing
# person to fill & vacancy in the office of United States Benator, two questions
may very properly arise:

1. Whether or not the governor is required to convene the legislature in
extrn session to elect a person to fill a vacancy in the office of United States
Senator, which vacancy occcurred during the regular session of the legislature
which had the tunity of electing a Senatur, but s
whether this provision of the constitution requires the ruor to convene
the legislature in extra session for this purposa only when the vacancy occurs
in the recess and at a time when the regular session did not have the oppor-
tunity of making a choice to fill the vacaney.

2. I'he second question which naturally arises is as to the time when the
extra session shall bo convened, if convened at all. It is contended, on
one side, that the extra session should be convened immediately
the adjournment of the regular session. On the other hand, it is con-
tended that the governor can exercise a discration as to the time when the
extra sossion shall be convened; that is to say, it may be called at any time
between the adjonrnment of the last regular session and the meeting of the
next biennial session by giving proper notice of the time when the extra
session is to be convened. The very fact, however, that these two questions
are raised under the provisons of our Constitution mikes it necessary that
the power of decision should be somewhere. It is only fair to state
that able lawyers divide on both of the questions hereinbefore stated. Who
under the Constitution ia to place npon this provision a construction that
will be conclusive ! These are questions that address themselves to a single
department of the State government; that is, the executive. The governor,
who is elected by the people and who is nsible to them for his scts, and
who issues the manda calling the legislature , must necessarily
decide what is & proper construction to be applied in the ex of this
extraordinary power. Under the Constitution and laws of our State, there
is no otherruthiority to pass upon these questions. When, therefore, the gov-
ernor, in plucing a construction npon this esays that the E‘-o‘ns tu-

does not mean that an extra session shall be called when the vacancy
oceurs during a regular session, his decision, under the aunthority herein-
‘before cited, must Le conclusive.

The same principle applissin the tion of the second question. When
the executive, in the performance of duty and the exercise of a reason-
able discretion invested iv him, decides that he has the right to callan extra
Bession of the legislature at any time between the adjournment of the last
legislature and the convening of the next biennial session. by gi proper
notice, his decision in thisrespect must necessarily beconclusive. It may be
contended that the construction placed upon the Constitution isnot the proper
one, but it will be admitted that there must be, in every form of fovem-
ment, some officer or tribunal whose duty it isto finally determine all doubt-
ful questions. In this instance it is ly the dnn? of the executive, and
he belioved that the provision of the Constitntion under consideration should
receive a reasonable and rational construction.

In the exercise of his discretion he did not feel called upon to convene the

legislature in extra session to fill & vacancy at the very time the regular
gession was lm.uounﬁ day after day for the Lgurposa of elec a United
States Senator, In his opinion it seemed like m foolish and fu thing to

convene the extra session after the session had exhaunsted all -
ble efiorts to make an election. In this case the regular session continued
to ballot for many weeks alter the v oceurred without producing a
result. During the several months the I%hmm WHS con’ in
session it became evident that it would be impossible for a majority toagree
upon any candidate. If it had been ealled er in extra session the
result would have been the same, and there wonld have been no election.
The vacancy, in all haman probability, would have existed after the calling
of an extra session, just as it did after the regular session had made every
possibio effort to el a Sepator. The calling of an extra session would
menn the expenditure of several hundred thousand dollars of the publie
funds; and. with the partiran and factional feeling engendered during the
several months of the regular session, no election would have resulted.

Unider these circumstances, the executive, in the exercise of his discrotion,
held that the constitution did not require him to convene the legislature in
extra K The v v. however, still continued to exist, and, under
the authority of the Federal Constitution, a temporary appointment was
made. The executive of the State was the only nuthnrit.s called upon to
place a construction ugn this constitutional provision, and he has done so,
and his decision upon this question, whether it be n eorrect or an erronecus
one, under the authorities is held to be final and not subject to review.

The snpreme court of the State of Colorado, in passing upon a question of

kindred er, states the rule as follows:
of such extraordisary character as de-

-]
**Whether or not an occasion exists

meral in special T
it Wm{ 3‘?:53 ?1; tg?ﬁ ;:?:tl;tntlnn. is sm% mgf:rg te];?-
tirely in the judgment of the executive.” (¥ Colorado, 642.)

Much has been said upon the precedents of the Senate upon the
question of sgg)ointments by the executives, The precedents
have been conflicting, There have been 138 appointments of
Senators by the executives in the history of the Senate. Of these
appointments many were unguestioned. On the other hand. in a
certain number of cases, objection has been raised to the creden-
tials for various reasons, and the question involved has been

d upon by the Senate. Many of the precedents of the Senate
Eave been admittedly decided strictly npon party lines, and must
be considered as partisan decisions. There lias recently arisen a
determination on the part of some to consider the recent decisions
asconcluding the Senate from even further debate npon this ques-
tion and to insist that Senators should vote hereafter according
to the precedents in the Mantle and Corbett cases.

When we consider the changing positions which Senators now
in this body have occupied in their votes npon these and other
cases, and when we recall the narrow and questioned vote by
which the Mantle case was decided, and the fact that the Corbett
case is hardly recalled as a precedent, owing to certain features
therein, it is difficult to imagine that Senators will insist that
their votes nupon the present case are bound by any doctrine of
stare decisis or by any principle of consistency on their part. The
well- ized doctrine of stare decisig, especially as itcan apply
at all to the Senate, was so ably expounded by the Senator from
Wisconsin [Mr. SroONER] in his speech 1n the Corbett case, that
1 shall only refer to if here, and shall content myself with the
statement that the Senate is a political body, that it is not bound
strictly by precedents, and that, in any event, it can easilabe
shown that the progressive development of all the precedents of
the Senate are in the line of such liberal construction of the Con-
stitution as will recognize the validity of appointments made by a
governor when a legislature has had an opportunity to elect.

Unquestionably in the early history of the Government there

were precedents in favor of a contracted and illiberal construe-
tion of the clanse which gives the governor the right to appoint
Senators. I have not seen a better or more lucid cation of

thecharacterof these narrow constructions, indicating asitdoes the
nature of the much-taiked-of SBenate precedents, than that made by
the Senator from New Hampshire, the chairman of the Committes
on Privileges and Elections, in his speech in the Mantle case. He
defines the historical development of fonr limitations attempted
to be set up upon the language of the Constitution pertainjng to
the gubernatorial power to make temporary appointments. The
first limitation was that the governor could not appoint to fill
a vacancy happening at the beginning of a Senatorial term. The
word **happen”™ was constroed to mean a vacancy happening in a
term after that very term had once been filled. That was an old
and prevalent contention. Secondly, the limitation was con-
tended for that there could be no appointment by a goverunor in
anticipation of a vacancy. In other words, the governor of a
State nndertaking to exercise the power of appointment mus
wait until the vacancy actually happened, and no matter how
certain the vacancy might be, no matter how sure the governor
might be that a vacancy would exist on a particular day, with no
sibility of filling it by means of the legislature, nevertheless
e could not make the appointment, but must wait until the va-
cancy actually kappened and then make the appointment at the
seat of government of his State, and let the place remain vacang
until the appointee conld reach Washington. Thirdly, the limi-
tation was set up, and it is now nnder discussion, upon the power
of the executive, to the effect that it could not be exerted wherse
the legislature of the State had had an opportunity to fill the
vacancy and had failed from any cause to do it. Finally, the
fourth limitation has been contended for, necessarily resulting
from the third, that after a governor had once made an appoint-
ment his appointee conld on u;r hold his office until the next meet-
ing of the legislature, and, if the legislature failed to elect, the
governor could not make a second appointment., The Senator
goes on to say:

These are, I believe, all the limitations which have been put npon the power
of gubernatorial appointments ut any time during the one hundred years of
ou:&gorammental history. But they have nover prevailed as admitted and
undisputed restrictions. They have alwnys been contested, debated, and re-
debated, and have never becoms estabdshed constitntional or parlinmentary
law. On the contrary, byadvancing toward a broad and liberal construction
of the Constitution, we have goneon Btgﬁ by step toenla% the scopeof guber-
natorial appointments and to allow such appointments to be made where the
advoeates of the cld doctrine would not a to tolerate them. In the first

lace, we have allowed many appointments by tﬁgvemors at the beginning of
gemltnrill terms. Senators are familiar with CASES, with the
case of Cocke, of Tennessee, in 1797, and coming down to the case of Pasco, in
March, 1803, there have been thirtecn cases where the governor has a; nted
a Senator to take Lis seat at the beginning of a Benatorial term, and in each
case the Senator has been admitted tohis seat. By these precedents we have
utterly destroyed the old notion thata vacancy can not ly happen in
a term unless that very term has once been filled. Seconaly, tlie Senate has
como to allow an tment to be made by & governor in anticipation of a
vacancy. The incubus which prevented a ernor from ma.lttn%lan Wtﬁnb
ment until & vacancy actually happened, however sure he might be that it
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would take place, was not finally removed until the Fifty-second Con, s
in 1861, when in the case of SBenator Chilton, of Texas, it was da!ibe‘mtei de-
termined b&g unanimous report from the Committes on Privileges and Elec-
tions, adop by the Senate, that the old notion should be exploded, and
that a governor, if he knew that a vacancy was to take place, and that no
legislature conld fill it, might make his appointment before the vacancy took
place, and that the Se 1t come here and hold his seat nnder snchap-
tment. Thirdly, the has made this further advance, in the three
ew Hampshire cases, and in the case of Senator Pasco, of Florida, sitting
under a gnbernatorial appointment, that it has consented to seatin this body
a Senator appointed by a governor where there isa doubt as to whether a leg-
islature meeting next previcusly tothe vacancy should have chosen or ahou&i
1ot have chosen the Senator. The fact that although a legislature may have
met which was entitled to fill & Senatorial vacancy, and failed to fill'it, yet
there was adoubt about the right of that legislature to flll it, has T AC-
cepted as a justification of a gubernatorial appointment. Sowe have made
threenew gains from the old prohibitory notions, and we are now confronted
with the question of whether, fourthly, & governor may notappoint, although
a legislature which had the undoubted right to fill & vacancy has met and
failed to fill it; and, fifthly, whether or not as the result of an affirmative de-
cision upon this point, a governor may not continue to appoint as often asa
legislature shall make the nttem&;t but shall not suceeed in ¢hoosing a Sena-
tor and placing him within the Senate Chamber. Having carefully consid-
ered the question whether or not this new advance should be made through
a liberal construction of the clause in the Constitution giving the governors
the right to make ap?_ointmenta. I have no hesitation, now that I am con-
fronted with the question, in reaching the conclusion that the gubernatorial
power of appointment does exist in these two re: ing cases, and that Sen-
ators a; ted by governors under such circumstances are entitled to ad-
mission and to their seats in the Benate.

In other words, the progress made in the precedents of the Sen-
ate has been one of steady advance. It has been a contest against
a spirit of narrowness and technicality. As I stated in the begin-
ning of my remarks, the interpretation of every word in the pro-
visions of the Constitution concerning Senators has exhibited a
progressive tendency toward liberality, in order that the evident
purpose of the Constitution might be carried out, that the Senate
should be kept filled. The present contention that a governor
can not appoint where a legislature has had an opportunity to
elect, or after having once appointed, that power is exhausted,
are two of the last places left for those who by a curions persist-
ency would desire to hamper the full representation of States in
this Senate. I have no doubt, whether it shall be realized in this
case, or some other, that the ultimate decision of this body will be to
complete this progressive constitutional interpretation. and will
recognize the intention of the Constitntion to create a Senate and
as a consequence to have that Senate filled; and to have that Sen-
ate filled by elections by legislatures for full terms, or remainder
of terms, and by temporary a&pointmants by governors where
there are vacancies existing in the recess of the legislature.

The power of temporary appointment by the governor is as lit-
tle capable of exhaustion as is the power of election on the part
of the legislature, The legislature can elect as often as neces-
sary, whenever it is able to do so. If the legislature elects a Sen-
ator, and he dies during their session, it is clear that it is their
duty to elect another Senator, and so on still a third, if occasion
arose during their on. No one pretends that the power of
election is exhaunsted, and it is difficult to see how by any sub-
tlety of reasoning it can be established that the power of the
governor to make temporary appointments, a power of equal
authority and validity in its sphere, can be austed either,
The governor can appoint as often as vacancies exist, just as the
President can fill vacancies in the offices of the Government.
There are two salient ideas which seem to be np ost in the
minds of those who wonld take the narrow and technical view in
opposition to the right of the governor to fill vacancies. The
first idea is that in some way the legislature is nearer to the peo-
g{g than is the governor; that in some way a commission derived

m the legislature is of higher authority and validity than that
derived from the governor.

I have already shown that this contention might have some
weight if the commissions were of similar character, but there
seems to be a tendency to forgetfulness or to obscurity regarding
the distinction already referred to between the election by the
legislature for the full term, or the balance of the term, and the
temporary appointment by theg']tgernor until the legislature meets,
The second idea that seems to be uppermost is that some kind of
a penalty should be inflicted upon a State on account of the fail-
ure of the legislature to elect a Senator. It is incredible that
anyone can seriously believe. upon deliberate thought, that the
Constitution intended to inflict a penalty nupon the people of a
State for the inability, negligence, or delinquency of their officials.
Not alone is this penalty inflicted upon the State concerned, but
upon the people of the whole United States, who, as already
shown, are as deeply interested in having this body filled as are
the people of the tgarticular State. It would rather be supposed
that it would be the intention of the Constitution, or of any sen-
sible plan of government, in fact, to relieve and protect the people
of the State from such inefficiency on the part of public officials.
1If a governor is found corrupt in office, and great damage results
to the community, is it contemplated that the Feo le should
suffer a penalty for the delinquency of their chief official? On
the contrary, impeachment proceedings are provided for to effect
their future protection. Likewise with the election of Senators,

if the legislature is unable to elect, the Constitution provides
ample remedy by the appointment by the governor to fill the

vacancy.

While if is argued that when a term is vacated by its expiration
the event is certain and does not partake of the character of those
causes included in the arbitrary classification of death, res’gnation,
or otherwise, and that it is not unexpected and fortuitons in its
nature, yet the facts in many cases prove an entirely different con-
dition of affairs. The failure of a legislature to elect, as has been
proven in many cases, may be unexpected a few weeks or even a
few days before the meeting of the legislature, and even further
than this, the legislature may have an earnest purpose to bring
about an election, and yet be utterly unable to do so by reason of
three parties existing in the legislature, each firmly believing in
its own principles, and very properly and fairly so, and each, with
equal propriety, being nnwilling to surrender them. Therefore
under the provisions of the act of 1866, requiring a majority of ali
the members of a legislature to elect, it is obviously impossible, and
not to be expected, that an election can be made by the legislature.
Daily balloting are taken until the adjournment of the legislature
sine die; thus a vacancy, unexpected and fortuitous, has occurred.

By the failure of the legisiature to elect a Senator the State is
not only deprived of its equal representation, but the will of the
majority of the le is frequently completely frustrated. In
Pennsylvania if is interesting to observe that the people of the
State have sustained with increasing majorities the regular or-
fa.nization of the Republican party, which was represented in the

ast legislature by the Republican caucus which unanimonsly
nominated Mr, Quay for the Senate. In 1897 the Republican
candidate for State treasurer, after a campaign in which the ad-
ministration of the State treasury had been directly and vigor-
ously attacked, received 372.448 votes, and the Democratic candi-
date 242,731, making the Republican candidate’s plurality 129,717.
The vote for the Democratic candidate and all other candidates
for State treasurer opposed to the Republican candidate was 412,-
517, making a popular majority over the Republican candidate of
49,029, It will be observed that in this election of 1807, while the
Reﬁublican candidate polled an enormous plurality, he failed to
poll a majority of all the votes cast.

In the following election in November, 1898, the Republican can-
didate for governor received 476,206 votes; the Democratic candi-
date, 358,300 votes, giving the Republican candidate a plurality of
117,908 votes. The vote for the Democratic candidate and all
other candidates opposed to the Republican candidate for gover-
nor was 495,509 votes, making the popular majority against the
Republican candidate, notwithstan nf his enormous plurality,
19,303 votes. While the leading candidate failed to poll a major-
ity of the whole vote, the majority against him of sﬁo candidates
was actually 80,000 votes less than that for State treasurer in the
preceding campaign. In the election of 1899 a State treasurer was
elected. epublican candidate ran upon a platform whichcon-
tained an emphetic indorsement of Mr. Quay and declared that—

our State is entitled to full representation in the United States Senate, and
we indorse the action of the governor in making his appointment to fill a
vacancy caused by the failure of the last legislature to ﬁYoCtv

Upon the question of the adoption of the platform in the State
convention, containing this emphatic indorsement, the vote had
been 192 to 49, indicating a egractical unanimity in the conven-
tion. The campaign involved the attacks upon the management
of affairs by the Republican party, which had been vigorously
made in the two preceding campaigns, and, in addition, the issue
was squarely fonght out upon this plank in the platform as to
the indorsement of Mr. Quay. The vote for the Republican can-
didate for State treasurer, elected in November, 1899, was 438,000
votes. The vote for the Democratic candidate was 827,512 votes,
making the Republican candidate’s glurality 110,488 votes. The
vote for the Democratic candidate and all other candidates opposed
to the Republican candidate was 352,488; thus giving the Eepub’-
licg:; candidate an actual majority of all the votes cast of 85,512
votes.

I called attention above to the fact that in the two preceding
campaigns, with the enormous pluralities, the candidates of the
Republican parti failed to Eoll an actualmajority. Icalledatten-
tion to the fact that while the State treasurer in 1897 had a popular
majority against him of over 49,000 votes, that this majority was
cut down 30,000 at the ensning election for governor. Now, with
the issue fairly made upon a candidate for State treasurer, with the
added issue made the leading feature of the campaign upon Mr.
Quay and the plank in the platform of the Republican parly in-
dorsing his appointment, in an off year, with every opportunity
for party dissatisfaction and reaction, after three years of agita-
tion and unlimited opportunities for publicity, the final result has
been the polling of an enormous actual majority for the Republi-
can party and an indorsement of the Republican platform, with
this plank indorsing the appointment by the governor. One of
the most striking features of the results in the last election for
State treasurer, following npon the adjournment of the legisla-
tare, is the fact that in the counties of Pennsylvania from which
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had come the bolting Republicans the candidate for State treas-
urer received enormous gains, I refer to these facts to illnstrate
the statement that the governor of Pennsylvania in making this
appointment, having a due regard for his individunal responsibility
to the people of the State, has been sustained by them, and thatin
sending tgese credentials to the Senate it can be fairly claimed
that he acts in accord with the sentiment of the great majority of
the people of Pennsylvania.

The purpose of the Constitution of the United States to provide
in certain instances secondary methods of filling an office is well
illustrated by the provision made in article 12 of the Constitu-
tion, known as the twelfth amendment, relative to the election of
President, which, after declaring the way in which electors shall
meet and ballot, reads as follows:

The President of the Senate shall, in the presence of the Senate and House
of Representatives, open ull the certifica an e votes shall then be
counted; the person having the greatest number of votes for President shall
be the President, if such number be a majority of the whole number of elec-
tors appointed; and if no person have snch majority, then from the persons
having the highest numbers not exceeding three on the list of those voted
for as ident, the House of Representatives shall choose immediately, by
ballot, the President. But in choosing the President the votes shall be taken
by States; the representation from each State having one vote: a gnornm for
this purpose shall consist of o member or members from two-thirds of the
States, and a majority of all the Btates shall be necessary to a choice.

The Constitution in this instance even goes further and provides
still a third method of filling the office of President in case of the
failure of the House of Representatives to elect, by providing

And if the House of Representatives shallnot choose a President whenever
the ritght of choice shall devolve upon them, before the fourth day of March
next following, then the Vice-President shall act as President in the case of
the death or other constitutional disability of the Preaident,

In the same way, with reference to the Vice-President, it is
provided

The n having the greatest number of votes as Vice-President shall
be the Vice-President, if such number be a majority of the whole number of
electors appointed, and if no person have a ority, then from the two
highest numbers on the list the Senate shall choose the Vice-President.

Twice in the history of the country has the electoral college
failed to make an election, and the House of Representatives has
been called upon to elect. This failure occurred when Jefferson
was elected and when the second Adams was elected. No one has
ever attempted to maintain that the people of the United States
should suffer by having the office of President vacant by reason of
any supposed delinguency on the part of the Presidential electors
in not being able to elect a President. No one has ever challenged
the full anthority of the House of Representatives to make an
election after such failure. The case is precisely the same with
the failure of a legislature fo elect a Senator. The Constitution
has provided two methods of equal authority under which the
Eflléﬁt‘"m office can under mearly every circumstance be kept

The proposition that the Constitution provides for the election
of Senators for a term or for the remainder of a term and for the
temporary appointment of Senators in case of vacancies until the
legislature meets and elects is simple and direct. On the other
hand, any proposition which involves any limitations arbitrarily
set up, based npon refinement and technicality, npon the right of
the executive to appoint, involves the question in confusion and
obscurity. More than this, it has been the chief reason why so
many of these cases are valueless as precedents, because they have
been open to the charge of having been decided upon partisan or
factional lines. The moment we attempt to define and to restrict
and to limit the executive power of temporary appointment to fill
vacancies we open the door for discrimination and distinction in
each particular case. These cases of executive appointment will
never be setfled in this Senate until they are settle urgon the plain,
common-sense principle of recognizing the right of the State to be
represented, the paramount purpose of the Constitution to keep
the Senate full, and the power of the legislature and the governor,
in their respective spheres, to contribute to that end. Until that
is done these cases will always be involved in partisan and per-
sonal considerations. They will be acted upon from very much
the same party and personal motives as exist in the decision of a
contested-election case in the House of resentatives, or for-
merly in the English Parliament, before the abnses became so great
that the high prerogéttive of judging of the qualifications of its
own members was taken away from Parliament and referred to
the courts. That the plain and simple proposition now contended
for will be the nltimate decision and practice of this Senate I have
no doubt whatever. 3

Mr. McCUMBER. Mr. President, there are three fundamen-
tal rules applicable to the construction of an instrument, rules
grounded on the clearest reasons and acknowledged as elemen-

tary. :
1{1911' relative importance is in the order in which I state them:
First. If the paragraph or section, giving the words their nsual
and natural meaning, clearly indicate the purpose, that purpose
must be adopted.

Second. If the meaning is not clear from the words used, giv-
ing them their natural significance, then the section should be
considered in connection with other sections of the same instru-
ment bearin&lupou the same subject.

Third. If the application of both of these rules fail to elucidate
its object or intent, then and then only recourse may be had to
gh;s debates, discussions, and other surronnding extraneous con-

itions,

Strange as it may seem, Mr. President, this last rule, acknowl-
edged n%ika in reason and in elementary law works to be the
weakest, the most unsatisfactory, and its use justified only when
the others absolutely fail, has been given more prominence, more
eltll.cidation, more time than either or both of the more important
rules.

I know the apolication of this latter rule; the weaker is natu-
rally the most popular. It is so easy to conjecture the innumer-
able things that might have been contemplated by the authors of
any written instrument, because when you enter that realm of
metaphysics your way is impeded by no barrier; the boundless
expanse of infinity is before you; you can embellish your argu-
ments with a boundless variety of conjectures limited only by the
finite power of an elastic imagination. I amnevertheless notpre-
pared to adopt the view of those Senators who go to the other ex-
treme and assert that the section is so plain, so clear, that it
requires none of the rnles of construction to ascertain its true

purpose.

u’i‘-ge very construction which these same reasoners place u
the word *‘otherwise” annihilates their claim, for that word in
its nsual sense is nearly the equivalent of the two words ‘‘ other
ways,” which will include any other way, while they insist its
meaning shonld be restricted to cases of like character to the word
** resignation.”

Mr. President, the section is ambiguous, as is clearly evidenced
by the diverse conclusions of g0 many eminent attorneys, I wish
therefore to approach this question not as an attorney desiring to
impress npon a court a construction in harmony with a precon-
ceived desire, but with nunbiased wish only to fathom the real in-
tent of the framers.

Thewholequestiondepends nponthe meaning of but two words—
*otherwise™ and ““happen.,” Giving both their broadest use, we
may be able to support the claim of Senator Quay to a seat. Giv-
ing to *‘ happen” its natural meaning or to the word *‘otherwise”
its restricted sense, either the oné or both, defeats this claim.

I desire in the few remarks I shall make npon the matter under
discussion to avoid as much as possible traversing grounds already
amply discussed by various members of thisbody. Ihave listened
with great interest to and have derived much instruction from
those learned debates, which have so fully presented all the con-
ceivable benefits desirable from adopting one construction and all
the conceivable injuries and disasters from following the other.

The great bulk of all the discussions has been directed toward
the presentation of those extraneous reasons for adopting this or
that construction.

These facts and conditions have been so fully presented that it
seems to me unnecessary to prolong the discussion upon that im-
portant element which does and should have its proper weight in
arriving at a just interpretation, and justifies me in confining my
remarks to an analysis of the section itself, believing that it in-
herently furnishes sufficient material for its own construction—
the scales to weigh its meaning, the standard o measure its
length and breadth—the scope of its application.

_As we arrive at the genus or species of a plant by careful and
distinct separation of calyx and corolla, of sepals, petals, sta-
mens, and pistil, so may we generally arrive at the true though
somewhat obscured meaning of any paragraph or section which
has been built up from any general first impression or idea by
successive additions or modifications by going back to that first
idea or impression and then considering separately each modifi-
cation or addition and its object, for what purpose, and to what
extent it was intended to modify.

Mr. President, the provision in the Constitution before us for
consfruction is one relating to the power of the executive of a
State to make an appointment for the purpose of filling a vacancy
in the United States Senate caused by the expiration of a term of
office of a Senator and where an intervening legislature of a State
from which the appointment is made has failed to elect.

This provision 1s as follows:

And if vacanci resi; 1
0 ol St o o Shaie AN oot v °¥{§z£‘,’frz;’:‘2.i“%r‘a"ﬁy appoint-
mentsuntil the next meeting of the legislature, which shall then fill such vacancies.

My first impression was, on reading this section as applied to
the case under consideration, and without an examination into
its history and the conditious and arguments concerning its
adoption, that the word “‘ha " was equivalent to the word
‘““occur,” and that the word *‘otherwise” included all possible
causes of vacancy. A closer analysis of the section itself, and
especially of its development in the Constitutional Convention,

-
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and the caunses and reasons governing its changes, have led me to
change the views which I first entertained.

I desire now to explain my present views and the reasons for
my conclusions,

ike the inrex{-lpretation of any legal instrument, the rule of con-
struction should be to give effect, as far as possible, to the intent
of the framers of this instrument. To do this it is as pecessary
to consider the section in connection with others bearing upon the
same subject-matter and quite proper that we should consider the
debates, discussions, and surrounding circumstances which infin-
enced the adoption of the particular secfion under consideration.

It had already been determined by the Constitutional Conven-
tion that the Senate shonld be composed of two Senators from each
State, chosen by the legislature thereof. It was, therefore, clearly
the intent of this Convention that the primary ﬁmwer for the elec-
tion of Senators was intended to vesf solely in the legislature.
The power to elect Senators was granted to the legislature of the
Sta.t&is. and the power to elect Representatives was granted to the
people.

It must be remembered that in this Convention the rights of
the individual States were jealously guarded by the members rep-
resenting them.

It was cn.refull{ planned that the identity of the State should
not be lost and that the influence of the smaller State was not to
be overshadowed by a more powerful sister State, and so it was
provided that each State should have two Senators, with equal
voice and power, representing not so much the people as the sov-
ereign State itself, and who were to be elected not by the people,
but by the State acting in its corporate c:];;acity by its duly con-
stituted officers—the members of the legislature. On this point
the intent of the framers of the Constitution is clear.

But the legislature of the State not being a continuous body,
the question of probable vacancies arose, and the section pertain-
ing to these vacancies had a very decided and progressive growth
{as was very natural) from a rather extended, homogeneous, and
indefinite condition to a limifed and definite state.

The committee on detail had bm::}ﬁht before the body this pro-
vision: * Vaeancies may be suppli the executive until the
next meeting of the legi re.” Now, do Senators stop to con-
sider that these few tersewords contain everything that is claimed
by the supporters of the power of the governor to ap%oint in the
case at bar? Every proposition that has been made by those in
support of seating Mr, Quay could have been covered and clearly
covered by this clear statement as it first appeared before the com-
mittee. :

If the members of that Convention had in view or in contempla-
tion the failure of the legislature to elect, and desired to give au-
thority to the governor to fill such vacancies and all other vacan-
cies, I know of no words which conld more tersely and briefly and
yet fully grant that power than this single sentence: * Vacancies
may be sup‘Plied by the executive nuntil the next meeting of the
legislature.’

Inder that section, as reported by the committee on detail, as
often as a legislature adjourned without election the vacancies
caused thereby, over and over again, could be filled by appoint-
ment.

And if it was intended that the executive might make tempo-
rary appointment to fill any vacancy which occurred until the
next meeting of the legislature, why was not this report of the
committee on detail adopted?

1t certainly was concise enough, couched in clear langunage, and
yet broad enough to cover every claim, and so simple that he who
runs may read and understand.

So far in the development of the law ining to election of
Senators but two propositions appear. 1am following this chro-
nologically as it was adopted. t, that the primary power to
elect is in the legislature; second, that the vacancies snpﬁlmd by
the executive could only Jast until the next meeting of the legis-
lature. It will be noted that these two propositions have never
been eliminated, but stand as the two IesSm g features nnchanged
and unassailed throughout the developing process of the law and
the section itself. Now, we must admit and concede that eve
change made in that section, after it was first reported, l%% the ad-
dition of words or phrases was for a specifie d e must
further concede that as the section when t reported was as
broad as it could possibly be made, the added words and phrases
were all limitations and not extensions.

You can not extend a sentence or a section which is as broad as
it counld be possibl{'made and so full that it contains everything
that you can possibly claim for it. It is equally clear, as shown
by the evolution of this section in its embryonic development and
the debates by the framers thereof, that they contempiated vacan-
cies by resignation, becavse that word appeared in thp develop-
ment of the section itself; that they contemplated vacancies
happening by refusal to accept, because that appeared in the de-
velopment of the section: that they contemplated a vacancy b,
death, because that appeared in the plan of government as dr:

by Mr. Pinckney and used as a basis for the Constitution which
they were framing, :

kight here 1 desire to call Senators’ attention to the fact that
these particu'ar words, all of which they contemplated, were,
every one of them, words or phrases of casualty or chance, and
that * happen ” was used only in connection with those words,
and *otherwise,” when part of them were eliminated, was sup-
plied to take the place of those which were eliminated.

They had in contemplation vacancies caused by removal, because
that feature was, as I now remember, debated. When the com-
mittee on detail reported this simple power, ** Vacancies may be
supplied by the executive until the next meeting of the legislature,”
the Convention immediately modified it by detailing what vacan-
cies, and they added after the word ** vacancies ” the words ** hap-
pening by refusal to aceept, resignation, or otherwise.”

1 wish to call your attention to the fact that the word ‘“happen”
appears for the first time in connection with those words of casu-
alty, those words of chanee, and the section was complete without
the other phrase ‘“during the recess of the legislature” and did
not appear at all when the word ‘‘happening” was first used in
connection with these other words. 8o thatit read, instead of the
simple words “ vacancies may be supplied,” etc., ‘*vacancies hap-
pﬁ!}]l!l{g dby rtzfusal to accept, resignation, or otherwise may be
supplied,” ete.

. Now, can any Senator say that with these added words it means
just the same as it did? If he so claims, what reason on earth can
he give for adding those words? i
ere is the question for us to consider. Did it mean after you
had added those words just the same as it did before? If he so
claims, what reason on earth can he give for adding those words?
What actuated the Conyention in makilrzﬁltéhsse additions, if it was
not intended to modify the original? y did so amend it, and
certainly must have intended to modify its original meaning. As
amended it was sent to the committee on style, and this commit-
tee not only changed the Ehrsseolcgy, but they added the phrase,
“‘during the recess of the f:g'iarlatw"e.” thus farther modifying the
character of vacancies to those which shonld happen between the
sessions of the legislature, and they further moditied, so as to make
the restriction more definite and clear, ** that the executive may
make femporary appointments until the next meeting of the legis-
lature.” Every step they have taken, every modification,
been toward restriction and not toward extension.
: It comes back again in this modified form, which reads as fol-
OWSs: j

And if vacancies hagpan by resignation, or otherwise, during the recess of
the legisinture of any State, the executive thereof may make temporary ap-
pointments until the next meeting of the legislature.

But the Convention, still further desiring to restrict the term of
an appointee made by the executive, or at least to make certain
that such appointment should not run beyond the time in which
the primary power, the legislature, could meet again, took up the
modified section and added, after the last word, ** legislature,” the
words *which shall then fill such vacancies.” The word * shall,”
and not “may,” is used. thus showing the intent to impress the
Power as a duty which the legislature shonld perform at its ear-

iest ?e%;omnity. Now, keeping in view that the primary power
n to the governor was to make temporary appointments to

1 a vacancy until the legislature conld act and not to supply the
omission of the legislature, we find that in this process of devel-
oping the section some of the words became aborted because their
fanction was performed by another word.

By these words I refer to everything that was considered either
in the section or in the debates, namely, **death, resignation, fail-
wre to qualify, and expulsion,” and the place of all was lied
by the word “*otherwise.” But as it was necessary that one of the
words, expressing the cause of the condifion, which, while unlike,
produced like effect, a vacancy should be expressed, the word
“‘resignation” was retained as an antecedent, and the word ** other-
wise” snbstituted for the other words and phrases, What other
words and phrases? Why, the others which had at one time been
either in the section itself or in the minds of the framers, as ex-
pressed in their debates. 1 desire to show by this that the word
““otherwise ” was used to take the place of those particular words
which were considered,

1t seems to me in the debates on this floor which I have listened
{o that each side of this controversy, impelled by a desire to ontdo
the other in lauding the framers of this Constitution, bave sought
to accord to them minds of infinite wisdom. incapable of making
an error, or of not foreseeing every contingency that might arise.
Such extravagant assnmption, I think, rather hinders than assists
us in arriving at any proper conclusion as to their real intent.

This scheme of government was modeled after the British Par-
liament, and especially that portion relating to the Senate was
novel, and it is not astonishing in the least that these men, no
matter how thoughtful, no matter how brilliant, might not have
foreseen and contemplated those desperate political conflicts,
waged with such earnestness and determination of purpose as to
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defeat rather than accomplish an election. It isyery certain that
nowhere in the debates can be found anything indicating that a
single member ever contemplated such condition. It 1s equally
certain that men of their intellectual power, had they foreseen or
contemplated this condition, wounld have made some expression
about i#, in some manner, and I believe would have provided with
direct reference to if.

The only reasonable conclusion, therefore, which we can arrive
at is that the Constitutional Convention did not contemplate this
contingency. This seems to me to be so clear and so certain that
controversy can hardly arise upon it, and I feel that it iz a waste
of time to attempt to arrive at what was their intent in reference
to the condition where the legislature should fail to elect, when,
as a matter of fact, we can see that they had no intent concerning
it. But they did have in mind all of these other conditions or
causes which might create a vacancy, and the word * otherwise”
must therefore be reasonably construed to include what they did
have in mind, and not what they never considered. And if it be
admitted that the word “happen” was nsed by them in its re-
stricted sense, ** to come by chance,” **to come without previous
expectation,” then a priori would the word ““otherwise” be limited
te include only the words and phrases mentioned, becanse the
expirationof afixed official term can not come within the category
of chances.

Had this section appeared in the first instance in its entirety as
we now find it in the Constitntion, it might then be reasonably
claimed that it should be given its broadest meaning, as includin
in itself any other cause of vacancies, and not simply a canse
like character. The section only selects from the list of the
words discussed the word “resignation;” still we must all admit
that the word * otherwise” will include death, because we say it
is of like character; but there is no eloser relation or likeness be-
tween death and ation than there is between resignation
and failure to elect. Likeness in words or phrases must be deter-
mined by their like impressions, and, as used, these words men-
tioned have in their effect the same result, namely, vacancies, and
if my reasoning took me by that route I wonld be forced to give
the word its broadest scope. My reason for arriving at the con-
clusion that it should be considered as including only the other
words is that it is evident that the se of the committee on
style and the Convention itself in making these additions was not
to enlarge the scope of the anthority to appoint, because it was
incapable of greater enlargement, being absolute as it stood, but
to restrict, and for the further reason which I have stated, that it
never occurred to them that the members of the legislature, by
reason of intense political strife, would fail to perform its func-
tion of electing a United States Senator.

I come now to the question of the construction of the word
“happen.” 1 have already given the gemeral definition of the
word * happen "—to come by chance, without previous expecta-
tion. The element of chance is generally co wherever it
is properly nsed. I wish to get at the intent of the members of
the Constitutional Convention as evidenced solely by the first idea
jimpressed in printed matter and as then developed. The commit-
tee on detail grought in this phrase, ** vacancies may be supplied
by the executive until the next meeting of the legislature.” 1f will
now be observed that neither the word ‘‘happen,” nor the words
“‘by resignation or otherwise,” nor the words * during the recess
of the legislature,” appear in this phrase. It was complete with-
out them, Withount any one of the qualifying words, the phrase
was complete, and gave full authority to fill any vacancies
occurring at any time, and which would hold good until the close
of the following session of the legislature, when the executive
could again, upon a second failure to elect, appoint, becanse there
would be a vacancy, the word * happen” not appearinf in the
section as first reported by the committee on detail. It is not
*'all vacancies which may happen may be supplied by the execn-
tivei_i” b‘n,t it simply reads, *‘vacancies may be supplied by the ex-
ecutive.’

In other words, when the section came before the Convention,
with full power to make appointments whenever a vacancy oc-
curred, the word *“ happen ” 18 not found; we only find it used in
connection with those other words or phrases, every one of which
indicates coming by chance, namely, * death, resignation, failure
to %uﬂh:fy, expulsion,” things which were not to be contemplated
as following by previous e: ation at a definite time in the
course of events; and when they did commence to use these words
in the building up or development of this section, they nsed in
connection therewith this harmonious word “ happen,” ahowi.nﬁ
clearly that they nused it in the sense of coming by chance, an
not as claimed by many Senators, by a known expiration of an
official term. Vacancies happening by refusal fo accept, by resig-
nation, by death, these are causes which happen, and not causes
which are contemplated as occurring definitely npon a future day,
and for the first time, with these in view and expressed, they nsed
the word * happen " as applied to those conditions, none of which
could be foreseen.

These words were put there for a purpose, so as to give the sec-
tion a different meaning. Why shonld they have had extra words
of limitation, such as *‘happening during the recess of the legis-
lature,” if they did not intend such words shounld limit, or why
have these extra words or phrases if not intended fo change the
original meaning of the section, remembering that the power
claimed is fully granted without them?

There is another reason which, independent of present views of
what is the proper construction, ought to have great weight.
Why should not the rule of stares decisis be invoked in this case?
It not only affects property rights of the individual, but also
affects great political questions, affects the foundation of our
system of elections of members of this body; and when you once
assail and weaken a portion of this structure you invite further
modifications, threatening the very structure itself.

I desired, in the few brief sentences I have expressed, to confine
myself solely to the one condition of exemplificationof this section
itself, becanse I have felt that it had already been fully and fairly
considered and discnssed, so far as. extraneous conditions shonld
be considered in determining its consiruction, I desiretosay that
I feel more firmly that I stand upon the right reason, and that my
conviction is well founded, when I know that it is against the
emotion, and is simply the result of my reasoning powers applied
to the section itself. I can not follow the first impression that T
had with reference to this matter without having my vote entirely
out of harmony with my conscience and ont of harmony with my
Teason.

Mr. LINDSAY. Mr. President, the fifth section of Article I of
the Constitution provides:

Each House shall be the judge of the elections, returns, and qualifications
of its own members.

Therefore, when a question of the election of a member of the
Senate arises, the facts being presented to the Senate, the ques-
tions of law, constitutional and statutory, being considered, the
final action of the Senate is in the nature of ajudgment as con-
tradistinguished from a mere legislative enactment or p ing.
I nnderstand such to be the view of the Committee on Privileges
and Elections. In the Du Pont case it was said:

The slm?‘la question is: Whether the Senate, notwithstanding its decision
of May 15, 1808, will now admit Mr. Du Pont to a seat?

The ma, ﬂx_vé:f‘ your committee now, as then, are of the fon that this
decision of the ate was wrong; but the Senate is made by Constitution
T e
when it is rendered by one mnjoritf as when it is unanimons. » >

Again the committee say:

It is clear that the word ** judge " in the Constitution was used advisedly.
The Senate in the case provided for is to dec a result depending upon
the application of law to existing facts, and is not to be affected in its action
by the desire of its members or by their opinions as to public policies or pub-
lic interest. Its action determines great cou:!thutlonﬂlp hts—the title of an
individnal citizen to a high office and the title of a sovereign State to be rep-
resented in the Senate by the person of its choice. We can not doubt that
this declaration of the Senate is a judgment in the sense in which that word
is used by judicial tribunals.

If such a decision be in the nature of a judgment in the sense
in which that word is used by jodicial tribunals, then it follows
that each finding is in the nature of a binding precedent upon the
body that, sitting for the time being as a judicial tribunal, ren-
ders the judgment. It is not a judgment that may not be over-
ruled in a succeeding case if the body that rendered the judgment
chan its opinion as to its propriety; but it does constitute a
pr ent which, until deliberately overrnled, binds the judicial
tribunal that rendered it. 1t binds all the people of the conntry
affected by it until there shall be a new hearing and a second con-
sideration, upon which the judicial tribunal shall find itself will-
ing to declare that its original judgment was erroneous, and that
it must be reversed in the interest of right and justice,

The Senator from Massachusetts [Mr. H(unf did not exactly
meet the l-gc:int. made by the Senator from Connecticut [Mr. PLaTt|
on yesterday when he undertook fo treat the judgmentin the case of
Du Pont, as though it had been attacked in a collateral proceeding.
The :;Iplication and motion of Mr. Du Pont was in no sense a col-
lateral attack upon the judgment. Du Pont came here and asked
that the judgment be reopened. His motion was in the nature of
an application for a rehearing. The proceeding was direct. The
application was directed to the body having complete coutrol over

e subject-matter of the judgment. No condition had changed,
no new right had intervened, no statute of limitation, no fixed
rule of the Senate cut off the application. Therefore, it was a
direct proceeding timely instituted to have a rehearing of a ques-
tion over which the Senate had complete jurisdiction,

The response made by the Committee on Privileges and Elec-
tions was that the Senate sat as a comrt: that it undertook to
judge, and did judge, great questions involving the right of the
applicant, and the right of the State of Delaware, and the right
o}) all the other States; and that upon deliberate consideration
that great constitutional question had been settled, and conclu-
sively settled. The Senate had jurisdiction to open the case, and
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had the right to go back and retry all those questions, and if the
Committee on Privile(fes and Elections were of opinion that it was
a precedent which did not bind in a new case, it was certainly a
precedent that did not bind in the identical czse in which it was
made on a proper application for a rehearing by the body having
complete jurisdiction, and not cut from the rehearing by a statute
of limitation or by a fixed rule of Senatorial procedure.

The Corbett czse followed in the wake of the Lee Mantle case.
The facts, though dissimilar in many respects, did not change the
principle applicable to the Lee Mantle case; yet the Senate acting
upon the assumption, and the correct assumption, that the Lee

anfle decision constituted a precedent that bound the Senate,
that bound all the people of the United States, that bound all the
governors of the States, rejected the application of Corbett for a
seat in the Senate. It rejected that applieation by a majority ab-
solutely overwhelming, and yet we are told on the floor og the
Senate that althm:gh the question presented by the report of the
committee involved questions of constitutional law alone, that Sen-
ators were not controlled in their votes either by their convictions
of what the true constitutional principle was or by the binding
obligation of the precedents that had been set by the Senate, but
that outside of the case, independent of the questions on which
the Senate was called on to act, there were certain notorious
facts, facts knowh in some way to Senators, which so far affected
the moral standing of the applicant that their votes can be de-
fended upon the idea that in disregarding the constitutional rule
and the binding precedents they acted on the moral conviction
that Corbett ought not to be seated, even thou%h in eévery respect
his appointment was regnlar and constitutional.

Now, then, there is another case, and except for the fact that that
case had happenedIshould have contented myself with asilent vote
to-day. The legislature of Kentucky at its session of 1805-96 was
charged with the duty of electing a successor to the Hon. J. C. S.
Blackburn, whose term of service expired on the 3d day of March,
1897, The legislature failed to make an election, and at the expi-
ration of the constitntional period of its existence adjourned sine
die, no election having been made. Mr, Blackburn served until
the 8d of March, 1897. At that time the legislature of Kentucky
was not in session. The governor of the State a]ivpointed the Hon.
Andrew T. Wood to serve in the Senate until the legislature shonld
elect some one to fill the vacancy created by the failure of the pre-
ceding legislature toelect, Mr. Wood appeared in the Senate with
the letter of appointment by the governor of Kentucky on the 10th
of March, 1897, Mr. Hoar moved that the oath be inistered.
Whereupon Mr. Gorman moved that his certificate of appointment,
with the motion of Mr. HoAR, be referred to the Committee on
Privileges and Elections. That motion was carried.

The credentials went into the hands of the Committee on Privi-
leges and Elections, The Senator from Massachusetts [Mr. HoARr]
was then, as now, a member of that committee. The Senator from
New Hampshire [ Mr. CHANDLER] was then, as now, the chairman
of that committee. If their present contention be correct, Wood
was lawfully agpointed to serve as Senator until the vacancy
should be filled by an election by the legislature. There hasnever
to this day been a report from the Committee on Privileges and
Elections in regard to Wood's title under the appointment by the
governor of Kentucky. .

The motion and the credentials remained in the hands of the
committee until the legislature was snbaeq‘;lenﬂy convened in ex-
traordinary session by the governor, and the junior Senator from
Kentucky [Mr. DEBoE] was elected. In May, 1897, more than
two months after this motion to qualify Wood had been made,
Mr. DEBOE appeared in the Senate and took the oath as Senator.

Now, I wish to know from the Committee on Privileges and
Elections why it is that an appointment made by the governor of
Pennsylvania at a time when the legislature was not in session, to
fill a vacancy that happened while it was in session, is entitled to
consideration at their hands, while the appointment-made by the
governor of Kentucky to fill a vacaney that did not happen at the
time the legislature was in session, but during a recess, was per-
mitted to sleep the sleep of death?

If Mr. Quay is entitled to be admitted as a Senator to-day, Mr.
‘Wood was entitled then to be admitted as a Senator, et not
only he was not permitted to be sworn in, but the Committee on
Privileges and Elections pocketed his credentials, pocketed the
motion to qualify him as Senator from the State of Kentucky,
and he has never yet had the gratification of having an expres-
sion of opinion even from the Senator from New Hampshire and
the Senator from Massachusetts that he was legally appointed to
git as a member of this body.

As to Wood, the Lee Mantle precedent was binding and con-
clusive. As to Mr. Quay, the Lee Mantle decision and the Cor-
bett (llﬂcision and the nonaction in the case of Wood are to go for
na 2

']‘Z‘lﬁe Commonwealth of Kentucky is entitled to some explana-
tion at the hands of the Committee on Privileges and Elections
as to why it is that a distinction like this is made between ap-

pointments coming from the governor of Pennsylvania and
appointments coming from the governor of Kentucky.

f the precedents established before the application of Wood
and the precedents antedating the application of Corbett bound
the Senate, bound the State of Oregon and its governor, and were
conclusive on the State of Kentucky and its governor, I ask if
any peculiar reasons have been or can be given why those prece-
den;s?do not also bind the governor of and the State of Pennsyl-
vania

1 do not call in question the power of the Senate to overrule
any decision it may have given on any guestion, but 1 do insist
that the difference in the individunals, the difference in the political
complexion of the Senate, the difference in the results to be bronght
about, the difference in the collateral importance of seating one
man over seating another, are not legitimate considerations when
we are called on fo overrule and set aside precedents that have
been sclemnly established and to establish new precedents that are
too tein the future until the political complexion of the Senate
shall change or until some ulterior purpose is to be attained of so
much importance that the new precedents must be disregarded as
the o!d precedents have been set aside.

It is seriously contended that vacancies in Senatorial terms are
to be treated as vacancies in executive, ministerial, and judicial
offices, and_that the rule of interpretation inIied to the power
of the President to fill up vacanciesisto be applied to the power of
the governors of the States, not to fill vacancies, but to make ap-
pointments, temporary in their character, and that the rule in the
one case ought to govern the other,

Now, let us see about that. Certain classes of Federal officers
can only be appointed by the President. They can not beelected.
The Constitution provides that certain appointments shall be made
by the President subject only to the advice and consent of the
Senate. The Constitution J;mvides that as to those offices, in
cases of vacancies, the President shall fill up the vacancy, not make
a mere ad interim appointment. He has power to fill up the va-
cancy, the appointee to serve until the close of the next session of
the Senate. So, then, when the President appoints a judge, when
he appoints a district attorney, when he appoints a commissioner
of internal revenue or a collector of internal revenue, he performs
an executive function, a function with which he is clothed by the
very letter of the Constitution. When a vacancy happens in one
of these offices, he fills the vacancy in the dueexercise of executive
function pure and simple, a function conferred by the exprecss
language of the Constitution.

It 18 not so with the appointment of a Senator to a seat in the
Senate of the United States., The appointment of a legislator is
not executive. The whole theory of our governments, State and
Federal, is that the legisiative and the executive functions shall
be committed to distinet and separate bodies of magistracy; that
the lefalatures shall not elect the President or the governors, and
that the governors or the President shall not appoint the legis-
latures, but that these two great departments shall at all times be
kept separate and distinct, so that when the governor of a State
comes to appoint a member of the highest branch of the Federal

he exercises a function that is in no sense executive in
its character, according to American understanding. He makes
the appointment in virtue of an express constitutional provision,
applying only to an exceptional case; and while the power of the
President is to be liberally construed, the power of a governor of
a State to control by his appointments the composition of the Fed-
eral Senate is to be strictly construed, and he who comes here
with an appointment from a governor and claims the right to a
seat comes with the burden of showing that the exact condition
existed at the time the appointment was made that the Constitu-
tion provides for.

Keeping these distinctions in mind, it will be seen at once that
there may be a rule of interpretation applied to the power of the
President to fill vacancies thatis utterly inapplicable to the power
of the governors of the States to fill up the highest branch of the
Federal Legislature with their appointees, Primarily, Senators
must be elected, not appointed; they must be elected by the legis-
latures of their States, not elected or appointed by the governors
of their States.

One of the greatest contests in the Convention that framed the
Constitution was as to the character of representation to be had
in the Senate. The Virginia plan was to make both the Senate
and the House representatives of the people as contradistingnished
from the States, Members of the House of Representatives were
to be chosen by the people; members of the Senate to be chosen by
the legislatures of the States, but the proportion of representa-
g&wus to be determined by the population of the respective

Under that plan Virginia wounld have had six or eight times as
many Senators as Vermont. New York and Pennsylvania would
have had two or three times as many Senators as Connecticut.
The controversy between the smaller States and the greater States
reached a point at which the Convention came within one step of
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dissolving, because the smaller States would not consent to give
up their equal representation in one branch of the National Con-
gress, and the larger States would not concede it. Recognizing
the fact that the Convention was about to prove a failure, what
came about? Did the majority establish the Senate with the view
of keeping it full at all times, or did the Convention establish the
Zenate and provide that each State should have equal represen-
tation by way of concession to the smaller States, without which
the whole plan of Federal Government would have failed?

I take the liberty in this connection to read from Curtis’s History
of the Constitution:

The basis of the House of Representatives having been thus agreed to—

That is, the guestion of how the slayves should be counted as
against free voters— I
the remaining part of the report, which involved the basis of the Senate, was
then talien up for consideration. Wilson, King, Madison, and Randolph still
opposed the equality of votes in the Senate, upon the ground that the Gov-
ernment was to act upon the people and not upon the States, and therefore
the people, not the States, shounld lE:ve represented in every branch of it. But
the whole plan of representation embraced in the amended report, including
the equality of votesin the SBenate, was adopted by a baremajority, however,
of the States present.,

When this result was announced, Governor Randolph complained of its
embuarrassing effect on that part of the plan of a constitution which con-
cerned the powers to be vested in the General Government: all of which, he
said, were predicated npon the idea of a proportionate representation of the
States in both branches of the legislature. He desired an opportunity to
modify the plan, by providing for certain cases to which the equality of votes
should be confined; and in order to enable both parties to consult informall
upon some expedient that wounld bring about onanimity, hgi;»rcgosed an ad-
journment. following morning, we are told by . Madison. the
members opposed to an equality of votes in the Benate became convineed of
the impolicy of risking an ement of the States npon any plan of govern-
ment by an inflexible oppo:ft‘i‘gn to this feature of the scheme proposed, and
it was tacitly allowed to stand.

Great praise is due to the moderation of those who made this concession
to the fears and jealousies of the smaller States.

Great praise is due to those, not those who established a Senate
with the express intention that the membership of that Senate
shounld always be full, but to those who conceded egual repre-
sentation to the States, large and small, in order t> secure the
formulation of a Constitution to be submitted to the people and
the States.

Mr. Ellsworth, of Connecticut, was the leader of the party that
insisted on equal representation in the Senate. He perhaps more
than any other one of those who insisted that each State should
have two Senators and that no State gshould be deprived of equal
representation in the Senate without its consent was entitled to
the credit of extorting that concession.

It was objected by Mr. Wilson and others that it was impolitic
in any case to permit the governor of a State to fill even tempo-
rarily a vacancy in the Senate, but Ellsworth again insisted that
as the legislatures met frequently no harm could come by con-
ferring that exceptional power on the governor, as his power
would be used for the appointment of men who could serve at the
longest but a very short time.

ow, the first reported controversy involving the exercise of
this exceptional power by the governor of a State originated in
one of the smaller States. The legislature of Delaware failed to
fill a vacancy. -The governor of Delaware undertook to fill it by
the appointment of Kensey Johns. Ellsworth, this apostle of
equal representation, this man who had combated the inequality
of representation on the floor of the Convention, this distinguished
man who insisted on conferring the power to make temporary
appointments on the governors, when he came to pass on the action
of the governor of the smallest State in the Union in appointing
a Senator to serve out a portion of a vacaney that the legislature
had failed to fill, took g;-‘ound against the contention of those who
are now insisting that Mr. Quay shall be seated.

The PRESIDENT pro tempore. Will the Senator from Ken-
tucky suspend for one moment? The Chair lays before the Senate
the unfinished business. L

The SECRETARY, A bill (8. 2355) in relation to the auplfrasaion
of insurrection in, and to the government of, the Philippine Islands,
ceded by Spain to the United States by the treaty concluded at
Paris on the 10th day of December, 1898,

Mr. CARTER. I ask unanimous consent that the unfinished
business may be bemrlporari]y laid aside.

The PRESIDENT pro tempore. The Senator from Montana
asks unanimous consent that the unfinished business may be tem-
porarily laid aside for the further consideration of the Pennsyl-
vania Senatorial resolution, Is thereobjection? The Chair hears
none, and it is so ordered.

Mr, LINDSAY. In the case of Kensey Johns this resolution
was submitted to a vote of the Senate:

Resolved, That Kans:;; Johns, ap ted by the governor of the State of
Delaware as i Senator of the Uni States for said State, is not entitled to
a sent in the Senate of the United States, a session of the 1 tore of the
said State having intervened between the resi
Read and the appointment of the said Kensey Jo!

On that question the yeas were 20, including Ellsworth, against
7 nays. So, then, we have this champion of equal representation

tion of the said George

solemnly voting in a case like the one we have at bar, only less
objectionable, that the legislature having had the opportunity to
fill the vacancy occasioned by the resignation of Mr. Read the
gave{nor of the State had no right to make a temporary appoint-
men

Thus we have the first reported case, arising under the Consti-
tution affecting the smallest State in the Union, passed on by the
special representative of the equality of the smaller States, adverse
to the claim made by the friends of Mr. Quay under the appoint-
ment made by the governor of Pennsylvania,

I do not admit that it is competent to go behind the report of
the committee on style to ascertain what the Convention intended
the Constitution to be. We may read the speeches of members of
that Convention; we may consider the votes ngon the varions
propositions considered; we may have due regard to the gradual
growth of each provision incorporated into the Constitution for
the purpose of having light shed on the question we have un-
der consideration, but we can not consider any of those matters
to prove that the report of the committee on style, after having
been adopted by the Convention, did not then express the exact
will of that Convention.

The runle is universal that ithe final and concluding act of a
deliberate body expresses its intent, motwithstanding any act
done in the preliminary work leading up to that final act.
When the Convention adopfed the Constitution, as it appeared
from the committee on style, it finished, it completed its work,
it exhausted the authority it chose to exercise, and it was the
Constitution as it came from the committee on style that was
submitted to the thirteen States of the old Confederation for their
adoption. When New Hampshire came to decide whether it
would adopt the Constitution or reject it, when Virginia came to
decide that question, when North Carolina came to decide that
question, no man had the temerity to say that the committee on
style, without anthority, in violation of its duty, and without call-
ing the attention of the members of the Convention to its action,
had changed the phraseology of the provision as originally
adopted, and thereby changed the meaning of that provision; and
that hence what we have is not the Constifution the Convention
submitted to the American people for ratification. No; we are
to take the Constitution and its language as it left the committee
on style, except where the Convention corrected the work of that
committee, and we are to treat the paper that Virginia ratified,
that Maryland ratified, that Delaware ratified, that Pennsylvania
ratified, and that North Carolina, New York, and Rhode Island
reluctantly accepted as the true Constitution of the United States.

If the language of the Constitution be plain, obedience to that
langunage is the duty imposed on every Senator who has taken the
oath to snpport and defend that Constitution. We are not toask
what the Constitution would have meant if one of the original
provisions had been carried into effect, and we are not to ask what
the Constitution wonld have meant if some speech made by a
member of the Convention had been incorporated into the Con-
stitution, but we are to ask, What does the langnage finally sub-
mitted by the Convention to the States and ratified by the States
naturally mean? It means that the Representatives in the other
branch of the Congress of the United States should be elected by
the people,and it provides that whenever there may be avacancy
inthe representation inthe House of Representatives the executive
of the State shall issne his writ of election to fill that vacancy, not
toappoint ad interim, not to appoint temporarily, but to issue his
writ for an election, of course within a reasonable time,

‘When we come to this end of the Capitol, we find that the leg-
islatures are to elect, that the legislatures are to fill up the vacan-
cies that ha from time to time, but that in a particular state
of case, under a peculiar and extraordinary condition, the gov-
ernors of the States shall have the power not to fill vacancies,
but to make temporary appointments, the governors’ appointees
to serve until the legislatures shall have opportunity to fill the
vacancies,

It is the established law of Congress, it is the established law of
this Senate, that the legislature can not shirk the attempted per-
formance of the duty to fill all the vacancies that may happen in
the Senate of the United States. Some years ago the West Vir-
ginia legislature failed to elect. At the expiration of the term of
the Senator who went out of the Senate the governor made an
appointment. Then the governor called an extraordinary session
of the legislature under the provision of the State constitution
which aunthorized him to name the particular subjects on which
the legislature might act, and which prohibited the legislature
from acting on any other subject.

The legislature convened, and in the face of the executive ac-
tion,in defiance of the execuntive call, proceeded to fill the vacancy
then existing in the Senatorship of that State; and when the two
gentlemen appeared here, one holding the certificate of the gov-
ernor and the other holding the certificate of the legislature, the
Senate decided, and properly, against the appointes of the gov-
ernor and in favor of the appointee of the legislature, because the
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power of appointment resides primarilyin the legislature, and the
governor can not in any way or under any State authority defeat
the exercise of that power.

It is not for me to say that the governor of Pennsylvania has
disregarded the express provision of the constitution of his own
State for any other than a proper purpose; but it isa peculiar fact
that the constitution of that State, which, to say the least of it, is
in harmony with the Constitution of the United States, provides
for exactly the contingency we now have, that the governor, in-
stead of attam[)ting to fill the vacancy by a temporary appoint-
ment, shall call the legislature together in extraordinary session,
and give the legislature the opportunity to make the appoint-
ment.

It is not Eretended when the term of Mr. Quay expired, the
legislature then being in session and then engaged in attempt-
ing to elect his successor, that a vacancy had happened which
authorized the governor to make the femporary appointment;
butif the governor can fill by a temporary appointment a vacancy
which happens while the legislature is in session and that con-
tinues after the adjournment, what prohibits him in principle
from ﬁ.llinélit the very day the term expires, notwithstanding the
fact that the legislature is in session, if that legislature persists
in its refusal or its failure to discharge its plain constitutional
duty? Thereis noreason. If Governor Stone could make this
appointment after the legislature adjourned because a vacancy
tgen existed rather than happened, it is becanse he has the power
to fill the existing vacancy, and, having that power, could have
filled it as well while the legislature was in session as after it ad-

ourned. He exercises the power not because the vacanecy has
ppened, but he exercises the power because the vacancy hap-
to exist. The vacancy happened to exist on the 5th day of
E::ch as well as it happened to exist on the 5th day of May.
Therefore, if he conld fill a vacaney that happened to exist at the
time he made the appointment, he could it as well when the
legislature was in session as when it was not.

As to the word * happen,” I do not attach controlling force to
verbal criticism, The iramework of the sentence determines the
meaning of the sentence rather than any technical interpretation
that may be put on any particular word used in the sentence,

When we are told that none but a lawyer could discover that
“ otherwise ™ does not necessarily mean “ other ways,” I say none
but a lawyer, none but a most astute lawyer, counld discover that
the phrase ‘* when a vacancy shall happen " means ‘‘when a va-
cancy shall happen to exist.” If a man be killed this evening in
a rnifwny eollision, we say he happened to come to his death by a
railroad accident, but we do not say to-morrow that he happens
to be dead to-day, or that he happens to be dead the day after to-
morrow. The happening of the death was coincident with the
time of the death, and none but an astute lawyer could give any
other meaning to the word ‘' happen * in that connection. Then,
if a Senator dies, if he resigns, if a Senator be expelled, if a Sen-
ator refuses to take the oath of office, the vacancy happens when
he resigns; it happens when he dies; it happens when he is ex-

ed; it happens when he refuses to take theoath of office; but

t does not happen the day after, nor the week after, nor two weeks

after. The raseolo%, without any kind of technical interpre-

tation, speag for itself, just as I insist ** otherwise " necessarily

spealks ioﬁor itself in the connection in which it is used in the Con-
stitntion.

If the Convention had meant to say that a vacancy coming
aboutin any way might be filled by a temporary appointment of
the governor, the word ‘‘happen” might well then have been
omitted, and the word ** otherwise ” most indubitably would have
been omitted, and the lan e wonld have read that *'if a va-
cancy happen, it shall be filled up by the temporary appointment
of tlllle governor until the legislature shall have the opportunity
of filling it.

Thanvgvord “otherwise” is used for some p , just as the
word ‘“happen” is nsed for some purpose, and as to the plain
people of Georgia and South Carolinaand New Hampshire—I will
not include Massachusetts, but I willinclude Vermont—when they
came to adopt the Constitution it never occurred tothem that the
word ‘“happen” was to have no meaning and that the word
ssotherwise ” had better have been left out of the Constitution and
was put in through a mistake of the committee on style.

But the claim is the Senate is always to be full; that is, the
membership is always to be full, Wiseansin is always to have
two Senators; Kentucky is always to have two SBenators; Vermont
and New Hampshire are always to have two Senators each. If
such was the intention of the framers of the Constitution, they
only halfway did their work at best.

1f the legislature fails to elect and the governor be in sympathy
with the legislature and fails to appoint, then the State goes with-
out equality of resentation in the Senate, and therefore it was
not contemplated by the Conventionitself that all vacancies should
absolutely be filled up. I

When the objection was made that this was a power that ought

not to be conferred on the governor, Mr. Ellsworth’s answer was:
that it was a power that would not be exercised when the legisla-
ture was to meet in a short time.

So we have a Constitution which indicates that the membershi
of the Senate should always be kept full, except in cases in WhiCE
the legislature and the governor are in pathy, or in cases in
which the legislature will speedily convene, and itis not necessary
fo make an appointment,

Now, let us appl&' that doctrine in this case. Suppose Mr. Quay
to be qualified under the governor’s appointment to Hll the va-
cancy occasioned by the failure of the Pennsylvania legislature
to elect, how long is he to serve? Suppose the next legislature
shall fail to elect, what then? We have decided that the section
which says the appointee shall serve until the legislatnre shall
meet, means until the legislature shall adjourn. Then suppose
the next legislatnre of Pennsylvania meets on the first Monday
in December next—I do not know whether the Pennsylvania con-
stitution contains & limitation on the time it may =it; but suppose
it sits six months, and during all that time it fails to elect, then
this appointment, instead of being temporary, to operate only for
a short time, until the next legislature shall meet, will be an ap-
pointment that will operate for a year; and if the same influences
which prevented the election of a Senator by the last legislature
of Pennsylvania shall prove strong enongh to prevent an election
by the next legzisiature, the same power that clothes Mr. Quay
with the authority to sit here for a year, may, the day after the
next legislature adjourns, elothe him with anthority to sit until
another legislature shall be elected, and have another opportunity
to elect his successor.

This is not what the Constitution means. It never was con-
templated that the governors of States should have any power,
except of the most exceptional character, to determine who shall
sit and vote as a member of the Senate. To meet a temporary
exigency, to meet a state of casethat it was practically impossible
to provide against, to give the governor the power temporarily to
fill a vacancy that might happen until the legislature could act,
was all that the people and the States who adopted the Constitu-~
tion ever expected to confer, or understood they were conferring,
on the governors of the States.

Why have we not two Senators to-day from Pennsylvania?
Why have we not two Senators from Utah? Why have we not
two Senators from the State of Delaware? Itis because the legis-
latures of those three States have declined to 0TI An express
duty imposed on them by the Constitution of the United States in
the interests of the Republie, of which each of those Statesis a
member,

It is said we may have three parties, that we may have a disa-
greement in the majority party, that the majority may nominate
a man for whom a minority of the party will not vote, and that,
by adhering to that man who can not receive a majority of the
votes, they may defeat an election by the legislature and then call
on the governor to make good the wrong that they have volun-
tarily inflicted on the people of the State. Are we to be told
that the Republican party of the State of Pennsylvania, by refus-
ing to unite on one belonging to their own party or by refusing
to vote for anyone not a member of their party, has been pre-
vented by some extraneous cause from exerciging the right con-
ferred on the State of Pennsylvania in order to secure its equal
representation in the Senate. and that therefore an extraordinary
case has been bronght about in which a State execntive may name
a member of the highest legislative body in the Union; that the
whole principle of our Government, the whole theory of our Gov-
ernment, may be overturned, not to meet a temporary exigency,
not tomeet an exigeney that might not have been provided against,
but to enable a governor to exercise a nonexecutive function, to
meet an exigeney deliberately brought about by the refnsal of the
body charged with the duty of making the election of a Senator?

Our ancestors did not contemplate that the boon, so much es-
teemed, so highly prized by the States of the Union, that each
should have equal representation on the floor of the Senate, wounld
be ruthlessly thrown away out of adherence to lmrlrsy spirit or to

rsonal pique, and that that being done, then the Senate of the

nited States would recognize the power of an executive to un-
dertake to keep the membership of the Senate full.

If Pennsylvania has not equal representation here to-day, the
fact is chargeable to the people of Pennsylvania; if Utah has not
etinnl representation here to-day, the fact is chargeable to the leg-
islature of Utah. 8o with the legislature of Delaware.

No State is to be deprived of its equal representation in the
Senate without its consent; neither is any State to be compelled

inst its consent by the unanthorized action of the Senate of the
%ggited States to keep its membership full. That is the point we
reach at last. The constitutional provisions are ample. The leg-
islature of Pennsylvania, with a Republican majority of forty or
fifty, conld have elected a Senator if thatlegislature had chosen to
do so, That legislature, by reason of local animosities, local dis-
sensions, personal objections, or some other cause which has no
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lodgment in the theory of our Government, refused to perform a
. plain and manifest duty; and now we are asked not only to say
Ele governormay make a temporary appointment tofill the vacancy
until the legislature can have an opportunity to act, but that we
are to strike from the constitutional provisionthe word *‘ recess”
in order that we may assist the governor to do that which under
the lefter of the Constitution he counld not do, but which duty, if
it be a duty, has been imﬁosed on him by the deliberate refusal
of the representatives of the people of Pennsylvania to discharge
their plain and manifest duty.
Now, let nus see what the provisions of the Constifntion are:
When vacancies happen in the representation from any State, the execn-
tive authority thereof shall issue writs of election to fill such yacancies,
That is the rule as {o the House of Representatives.

The Benate of the United Statesshall be composged of two Senators from
:;i:mn}.l ?\Em‘ chnse:: by the legislature thereof, forsix years; and each Benator

Imme‘;iﬁhrt:;? v :tti:r they shall be assembled in consequence of the first elec-
tion, they shall be divided as mm{lm mnay be into three classes. The seats
of the Senators of the first elass shall be vacated ot the expiration of the sec-
ond year, of the second class at the t-xgimtion of the fourth year, and of the
third classat the expiration of the sixth year,so that one-third may be chosen
every accond year.

That much of the paragraph has ceased to be a living provision
of, because all the duties provided for by that paragraph bhave
been parformed, so that taking the Constitution as it now stands it
reads thus:

The Senate of the United States shall be composed of two Senators from
ench State, chosen by the 1 ture thereof for six years; and each Benator
ghall bave one vote: and if vacancies Impgcm by resigna or otherwise,
during the recess of the legislature of any Btate, the executive theroof may
make temporary appointments until the next meeting of the legislature,
which then fill such vacancies,

Now, I submit to the Senators whether or not that provision,
read by any other than a technical and astute lawyer, would ever
convey the impression that it did not contain all langnage it
was intended to contain, and that every word contained in it
was necessary to express the intention of the framers of that
instrument. ¥

And if vacancies happen—

Not if vacancies happen to exist—
by resignation, or otherwise, duiing the recess of the legislature.

If the member happens to die, if the member happens to resign,
or if, on thie day he ought to qualify, he happens to refuse, or if
by reason of some misconduct after his election he happens to
be expelled, then we have reached the point which determines
whether or not it is the duty and the power of the legislature or
the duty and the power of the governor to fill the vacancy. If the
vacancy happens when the legislature is not in session or is in re-
cess, then the governor makes a temporary appointment. If it
happens when the legislature is not in recess, then the governor
has no anthority under the plain letter of the Constitution to make
the appointment. The duty at onve devolves on the legislature.

The Congress of the United States has undertaken to deal with
this question by the act of July 25, 1866, an act to regulate the
time and manner of electing Senafors by the legislatures of the
States. SBection 17 provides: ]

‘Whenever, during the session of the legislature of any State,a vacancy
occurs in the representation of any State in the Senate, similar proceedings

to fill such vacancy shal on the second Tuesday after the legislature
has organized and has notice of such vacancy.

The ;‘egalature which convenes next preceding the expiration

of a regular term shall, on the second Tuesday after its orzaniza-
tion, proceed to elect a Senator to fill that term and shall meet
each day until the election is made. ' That is the act of Congress.

ga vacancy occurs when the legislature is not in session, what
en’?

Whenever, on the meeting of the legislature of any State, a vacancy—

Not happens—

a vacancy shall exist in the representation of said State in the Senate, the
legislature shall proceed, on the second Tnesday after meeting and organiza-
tion, to fill such vacaney in the manner described in the preceding section
for the election of a Benator for a full term.

Now, both branches of Congress had the Constitution in view
when this enactment culminated intoa law. The President of
the United States had the Constitution in view when he approved
this enactment. So, then, we have the concurrence of opinion
between both branches of the Congress of the United States, sup-
plemented by the opinion of the President of the United States,
which declares how the legislature and when the legislature and
what methods the legislature shall adopt in the election of a Sen-
ator to fill a full term; and then we have the provision thatifa
yacancy shall exist at the time the legislature convenes—not shall
happen at the time the legislature conveneés—the legislature, on
the second Tuesday after it convenes, shall proceed to fill that
vacancy. Then we have the third provision. that if the vacancy
shall occur or happen during the session of the legislature, then,
on the second Tuesday thereafter, the legislature shall proceed
to fill the vacancy,

In this case what happened? The vacancy occurred, if it did
ocenr, or it happened, if it did happen, while the Pennsylvania
legislature was in session, An act of Congress provides that on
the second Tuesday, after notice thereof, the legislature shall pro-
ceed to fill the vacancy. In the language of the statute the ya-
cancy occurred on the 4th day of March last. In the contention
of those who insist that Mr. Quay ag(fht to be seated it also hap-
pened after the legislature adjourned, although it had occurred
while the legislature was in session.

I sea no reason why the precedents that bound the Senate, wh
the precedents that controlled the Committee on Privileges an
Elections, why the precedents to the binding effect of which the
governor of Kentucky and his appointee had to submit, shall
not apply to the State of Penusylvania and to the governor of
Pennsylvania and to the appointee of that governor, and require
that State and its governor and his appointee to submit to those
precedents, just as the Committee on Privileges and Elections re-

uired the State of Kentucky and its governor and his-appointee
n March, April, and May, 1897, to submit to the then existing
precedents.

Mr. SPOONER obtained the floor.

Mr. CHANDLER. If the Senator from Wisconsin will allow
me to answer a question put by the Senator from Kentucky, 1
shonld like to do so.

‘Mr. SPOONER. Certainly.

Mr. CHANDLER. The Senator from Kentucky I understood
to cite the case of Capt. Andrew T. Wood, who was a[{)poiuted on
the 5th of March, 1897, to a vacant seat in the Senate by the gov-
ernor of Kentucky. I think the Senator complained of the Com=
mittee on Privileges and Elections, naming the Senator from Mas-
sachusetts, because they had not secured the seating of Captain
Wouﬂi?under that appointment. Did I understand the Senator
aright’

Mr. LINDSAY. That is not precisely the way I stated it.
‘What I complained of was not that you did not do right, but that,
according to your own theory as now advanced, Wood had the
right to expect that you and the Senator from Massachusetts
géoulﬂ at least submit a report that he was entitled to sit as

nator,

Mr. CHANDLER. The Senator, I think, said we smothered
the credentials,

Mr. LINDSAY. The committee smothered them,

My. CHANDLER. I understood the Senator to say we smoth-
ered the credentials. Mr. Wood was appointed by Governor
Bradley on the 5th of March, after Senator kbarn’s term had

i and came on to the extra session on the 10th of March.
His credentials, being an appointment by the governor, were pre-
sented, and the Senator from Massachusetts [Mr. HoAR] moved
that he be itted to take the oath. The Senator from Mary-
land, Mr. Gorman, moved that the credentials be referred to the
Committee on Privilegesand Elections. The Senator from Massa-
chusetts said under the circumstances he would not resist that
motion, On the 13th of March the legislature of Kentucky was
called in extra session. On the 28th of April Mr., DEBOE was
elected, came here, and was sworn, in on an election by the legis-
lature, on May 5.

Now, the only reason why the Committee on Privileges and
Elections did not take action in that case was because there was
not time enough; thatisall. It was notbecause the Senator from
Massachusetts [ Mr. Hoar] or I had any doubt about his right to
be admitted to a seat, but we had been practically notified by the
Senators who maintain the opposite contention to that which we

‘advocate that he could not be seated without a contest. and, hay-

ing in mind the lengthy debate which the opponents of the seating
of Captain Wood could maintain, having on their side the eloguent
and diffuse Senator from Kentucky, the committee simply omitted
to make a report: and the fact that they did omit to make a re-
't, when an extfra session of the legislature of Kentucky had
n called, is hardly to be imputed to them under the circum-
stances as a delinquency.

If the Senator from Wisconsin will allow me, I will say one
word further in reply to the Senator from Kentucky in reference
to his argument that this question onght to be treated as res ad-
judicata. The Senator from Massachusetts briefly answered the
point yesterday, and I only wish to read three lines from the re-
port of the Committee on Privileges and Elections in which the
committes nnanimously recommend the Senate to decline to re-
open the Du Pont case. The Senator from Massachusetts says:

‘We have no donbt that a legal doctrine involved in a former judgment of
the Senate may be overruled in later cases.,

That principle is distinctly stated, The Senator from Kentucky
understands it very well, and the argnment as to res adjndicata
indulged in by the Senator from Kentucky and the Senator from
Connecticut, with all due respect; is not warranted by anything
found or omitted in the report in the Du Pont case,

Mr. LINDSAY. The Senator from Wisconsin will indulge me
for a moment. The point 1 make as toresadjudicata is that when
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a motion for a rehearing is pending the judgment is not res ad-
judicata or stare decisis. The question is whether it is correct.
The point I want to get at is whether there was any notice given
to the Senator in the Kentucky case that there wouid be a lengthy
discussion, that he did not have in the Quay case, and whether or
not the shortness of the time justified the Committee on Privi-
leges and Elections in not even making a report on which Mr.
‘Wood might base a claim for compensation and mileage, and show
that he was not a mere political adventurer,

Mr. CHANDLER. 1do not know that the Senator notified us
that he would debate at great length against the right of Mr.
Wood's admission, but it was perfectly well understood that he
could not come in without a fight. It was not wholly the fear of
opposition in the Senate; it was not largely that fear. It was the
fact that a session of the legislature was almost immediately
called, on the 13th of March, and if an extra session of the legis-
lature of Pennsylvania had been ealled as soon, I assume the Com-
mittee on Privileges and Elections now would not have hastened
to report in the case of Senator Quay.

Mr. LINDSAY, Thatwasthesame legislature which had failed
to elect in the last year.

Mr. CHANDLER. Yes.

Mr, LINDSAY. And the point is now made that the governor
of Pennsylvania could very well disregard the constitution of
Pennialylvania because he would have to call the same legislature
together. -

Mr. CHANDLER. The governor wounld have had to call to-
gether a legislature that had had an opportunity to elect, that had
tried a great while to elect and had not succeeded: and according
to the argnment of Senators on the other side, if it is good for any-
thing—I do not think it is—the State had committed a faultin not
sending a Senator here, and therefore the governor should not call
the legislature together.

Mr, LINDSAY. Thatisexactly what the governorof Kentucky
did. He called the legislature that failed to elect. He made an
appointment in the interim, and the Committee on Privileges and

ections without hesitancy let Kentucky go for twomonths with-
out a Senator.

Mr. CHANDLER. According to Senators on the other side, it
was very presnmptuons, after the legislature had had a chance to
elect and had notelected. The State, of course, according to their
argument, should be punished by going without a Senator.

gﬂ-. SPOONER. ﬁr. President, it 18 not my purpose fo enter
upon any elaborate discussion of the questions which are presented
by this case. [ simply desire, and I hope I may be permitted to do
s0 briefly, to restate in a general way my view upon the subject
in explanation of my vote. At a former session, as a member
of the Committee on Privileges and Elections, it became my duty
to submit to the Senate a laborious and elaborate argument
upon the subject. I think I need not say that it was a sincere
one, It was not a partisan case at all, for there was no con-
testant. I was at liberty, as every other Senator almost was, to
treat the subject as nova res, a case of first impression. That
was the Corbett case. I reached the conclusion that Mr. Cor-
bett was as much entitled to a seat in this body as I am, and I
knew then, and so stated in the opening of my remarks, that he
would not be seated.

Those who supported his claim to a seat with me were not very
successful in convincing the Senate. Ihave flattered myself some-
times with the notion that that was partly due to the fact that
comparatively few Senators listened to the speeches: and the Cor-
bett case in that respect did not differ from this case. I did not
even succeed in convincing either of the Senafors from Penn-
sylvania—Mr. Quay or Mr. PENRoOSE—that, the legislature having
met and failed to elect & Senator, the governor nevertheless under
the Constitution had the power tomake a temporary appointment,
That debate and this certainly show one thing beyond question,
and that is that it is a debatable proposition.

Yesterday and to-day Ilistened to arguments, va?' strong ones,
against the right of Senator Quay to a seat here under this guber-
natorial appointment, in which it was assnmed, if not stated,
that the contention is supported by the piain language of the
Constitution, and that there really is but one side to the matter.
I think there is hardly a clause in the Constitution which from
the beginning hasexcited more controversy than this one relating
to the appointment by the governor of a Senator. Able lawyers
have discussed it on both sides, and for anyone to say now that
it is a plain clause, and that its language is not susceptible of
construction, becanse it is so plain that construction has no office
to perform, is rather a poor tribute to the intelligence of the
men—distingnished men, too—who during fifty years have from
time to time discussed it elaborately in this Y.

It is purely a constitutional question, Mr. President, and noth-
ing else. If Mr. Quay, under the Constitution, isentitled to a seat
here, he ought to have it. 1f Mr. Quay, under the Constitution,

is not entitled to a seat here. he should be excluded. Personality
has no decent part to play in this question, and I do not impugn
the motive of any man who differs with me npon it.

Much time has been taken here in discussion upon the doctrine
of stare decisis, and some time has been taken in discussing the
doctrine of res adjudicata. They are very different to a lawyer,
so different as not even to be ** of kin.” Kes adjudicata relates to
the case in judgment. Sfare decisis relates to the principle,
When a case has passed to final judgment that case is ended.
Yes, it is ended, because it is adjudicated, or, as the Senator from
Maine [Mr. HALE] says to me, because it is an adjudicated thing.
It is settled, and as to individual controversies, there must be an
end, in the nature of things, to contention.

The doctrine of stare decisis—well known and enforced by the
courts, a doctrine based upon the public interest and necessity—
is different. The courts in some cases hold themselves bound by
the doctrine of sfare decisis, when, if the question were a new one,
they would depart from the former decision. Why? Because it
has become a rule of property and a basis for contracts, It has
been so acted ngon in the community, in the Commonwealth, or
in the country that infinite harm would come to vast interests if
the court should depart from it,

Not so as to that class of controversies or questions upon which
rests no general property riilm The courts often change their
decision ufpon principles. The books are full of overruled cases,
The list of overruled cases in this country would make a book as
large as the Revised Statutes of the United States, if not larger.
The highest courts of the States and the highest court of the
United States have often overruled former decisions, So thisdoe-
trine of sfare decisis is one limited in its scope. The supreme
court of Texas—and to it I called the attention of the very few
Senators who were then present, in the argument on the Corbett
case—in drawing a distinction between the classes of cases, said:

The &mper determination of each of these cases d ds upon the validity
or invalidity of the * aot to o and maintain a system of publie schools,™
approved April 24, 1872, and the authority confer thereby to collect the
taxes brought in question in them. The constitutionality of thislaw, and the
liability of the taxpayers for these taxes has been sustained this court.
* * * It may be, therefore, thought that the question should not be re-

rded by us as now open for discussion—that whatever might be our views

n respect to it, upon the principle of stare decisis we should hold it as defl-

nitely settled and concluded.
rd the rule of stare decisiz as having nni‘; %wat
This doo-

We can not, however, r
application to questions of the character involved in these cases,

trine grows out of the necessity for a uniform and settled rule of property
and a definite basis for contracts and business transactions. It a decision 18
wrong, it is only when it has been so long the rule of action as that time and
its continned application as the rule of riﬁht. between parties demand sanc-
tion of its error; use, when a decision been recognized as the law of
cf mands have been adjusted and contracts have
een made with reference to and on faith of it, greater injustice wonld be
done to individuals and more injury result to society by a reversal of such
decision, thou%l} erroneous, than to follow and observe it. But when a deci-
sion is not of this character, npon no sound principle do we feel at liberty to
rpetuate an error into which either our predecessors or ourselves may
ave nnadvisedly fallen merely npon the ground of such erroneocus decision
having been previonsly rendered.

The questions to be considered in these cases have no application whatever
to the title or transfer of property or to matters of contract. They involve
the construction and int tion of the organic law and present for con-
sideration the structure of the Government, the limitations upon logislative
and executive power as safeguards against tyranny and oppressicn. Cer-
tainly it can not be seriously insisted that questions of this character can be
disposed of by the doctrine of stare decisis,

Mr, President, this is only a judicial body sub modo, even in the
consideration of such questions as are here involved. It is nota
court as the judicial tribunals are courts. When you go before a
bench to argue a case the judges are there and they generally
listen to your argument. That is rarely true in the Senate.

It was not true in the Corbett case. It is not true in this case,
This is a political body. Every member of this body is a political
leader in his State. It does not follow from that that we should
not and that we will not decide these controversies in a conscien-
tious way; but in passing npon them, in discussing them, in act-
ing npon them, we are not acting in the calm atmosphere of a
court from which ordinarily psrtia&nshié) is excluded.

1 remember reading a statement of Senator Butler, of South
Carolina, an able man, referring to the decision of the Senate in
the Tracy case, in which he said it was decided upon party lines.
If Senators will take Taft's Election Cases and look at the large
number of cases which arose during the war, they will find that
in very many of them they were decided upon party lines. Each
Senator here takes an oath to support the Constitution of the
United States. If he is a man of honor—and every Senator is
that, of course—he will keep that oath. He supports the Consti-
tution as he believes it to be, not as some one else in this body be-
lieves it to be.

Mr. TILLMAN, Mr. President, right there, if the Senator will
pardon me, will he tell us upon what theory or basis those will
vote who are going to vote on this guestion differently from the
way they voted on the Corbett case?

Mr. SPOONER. That is a question for the Senator to put to




1900.

CONGRESSIONAL RECORD—SENATE.

4605

the Senators who are going to vote differently, if any are. I shall
vote—

Mr, TILLMAN. I understand that there are some.

Mr. DANIEL. Will not the same ﬁuestioa apply to those chang-
ing from the way they voted in the Mantle case?

Mr. TILLMAN. Certainly; or any case of a similar character.

Mr. SPOONER. Judges change their minds. I have not the
highest pessible opinion of a man who can not change his mind,
and if a man changes his mind conscientiously, as he may, and
therefore changes his vote, he is to be honored for it, not criti-
cised for it. 1 have not changed my mind.

Mr. TILLMAN. Whatbecomes of the Constitution under those
conditions?

Mr. SPOONER. A Senator can change his mind abouf the
Constitution just as courts have done.

But, Mr. President, what I mean to say is this: Each Senator
enters into this obligation. It is a matter between him and his
own honor and his own conscience. If is a matter for him to set-
tle by the best light he can obtain for himself. If my view of
the Constitution, formed after study, formed with perfect sin-
cerity, leads me to believe a State is entitled to be represented
here, when the question is later presented I can not change my
oath or my sense of obligation becanse on some other occasion a
majority of this body,lawyers and laymen, have taken a different
view of their duty.

I donot undervalue precedent. Precedent, however, upon such
a question should shackle no one here or elsewhere. If the prec-
edent made by the Senate in the Corbett case is right, it shonld be
adhered to—adhered to, Mr, President, not becanse it isprecedent,
but becanse it is right; and if the precedent made in the Corbett
case is wrong, it shonld be abandoned because it is wrong.

Mr. HALE, Let me ask the Senator a question right upon the
point of which he is now speaking.

- Mr. SPOONER. Certainly.

Mr. HALE. Does not the Senator think if in the Mantle case
the decision had been his way, and in the Corbett case the deci-
sion had been his way, that from the beginning of this case in the
Committes on Privileges and Elections, and in the debate in the
Senate we would have heard not much except the doctrine of stare
decisis dinned into our ears by the Senator from Massachusetts,
who is, so far as modern times go, the father of this doctrine
that the Senate must always be fuil, and by everybody else who
has followed him. It would have been difficult, would it not, I
ask the Senator, for any of us who are opposed to him and his
view now to have got our voices above surface for the reason that
we should have been met at every turn and every moment by the
declaration that twice the Senate had settled this great question
on full debate, Does not the Senator believe that?

Mr. SPOONER. Very likely. I do not know how much the
Senator from Massachusetts wonld have dinned into the Senator’s
ears. I know onething: I shonld not have attempted to apply the
doctrine of stare decisis. 1should have nrged, it the Senate had
seated Mr. Corbett and the question were again before the Senate,
that they should adhere to that view if they continued to think it
the correct view, and I ehould have made as good an argument as
I conld that it was the correct view.

Mr. HALE, Then the Senator comes to this result, that prac-
tically in cases of this sort in the Senate there is no such thing as
the doctrine of sfare decisis, but that each case as it comes up
must be decided for the time being. Now, I ask the Senator, does
he think that it is a good thing in the life of the Senate that a

at question of this kind should be always repeatedly np before
he Senate? Does he not think, as a matter of guidance to legis-
lators and to governors, it is better that there shounld be an end,
not, as lawyers say in the courts, of litigation, but of contention
on a subjeet of this kind, and does the Senator think for a mo-
ment that if it shounld happen in this case that the contention
which he is making for the minority of the committee should be
settled by a bare majority that would settle it in the future?

Mr. SPOONER. No.

Mr. HALE. The Senator does not want it settled in the future.

Mr, SPOONER, I did notsay that, did I?

Mr. HALE. Isnot that the situation?

Mr. SPOONER. Must I vote with you against my convictions
in order to settle it for the future?

Mr, HALE, But I am asking the Senator as a lawyer, and a
good lawyer, as a legislator, and a very valuable legislator, and
as a thonghtful man who is full of thought, whether he thinks it
is not better that in this Jody some time or other this question
should be settled, so that governors may know and legislatures
may know what is the line of action to be pursued?

Mr, SPOONER, Oh, Mr. President, the Senator from Maine
would consider it settled, I suppose, and eternally settled, so long
as it is settled his way.

Mr. HALE. No, I donot think that; but it happens to be the
fact that it has always been settled in my way.

Mr, SPOONER, Sugpoaa it had not been settled your way?

Mr. HALE. [shonld have given it up.

Mr, SPOONER. I do notknow.

Mr. HALE. Ishould have given it up.

Mr. SPOONER. The Senator would have to change his nature
to give it up. The Senator would say that in all his votes he had
been governed solely by a sense of his constitutional obligation,
and unless he changed his mind, so long as the question was pre-
sented to the Senate, he wonld discharge his obligation as a Sena-
tor as he understood the Constitution to be,

Mr. HALE. Now the Senator—

Mr. SPOONER. I think I do the Senator that justice.

Mr. HALE. The Senator is wrong there.

Mr. SPOONER. I withdraw the compliment.

Mr. HALE, I will take the other side asthe higher compliment,
that on a great question of this kind, thoroughly discussed, I may
say, for ages, with strong convictions one way or the other, par-
ticularly if 1had participated in two consecutive struggles and
the Senate had voted against me, I shonld say that is sett'ed, be-
cause, Mr, President, it is the fact that in any discussion that has
taken place heretofore, almost every Senator, with the exception
of the SBenator from Wisconsin, has made it a part and a feature
of his argument in the case that this question ought to be settled;
that it should not be continnally coming up to pester us.

Mr. President, there are Senators in this body who are good
lawyers, better lawyers than I am, as good lawyers as is the Sen-
ator from Wisconsin a good lawyer, whose action to-day will be
based upon the fact that this matter has been fought out and set-
tled by the Senate. They will vote upon that ground, and I shall
be content to vote on that ground.

Mr. SPOONER. The Senator asks me if I think this question
ought constantly to be profruded in the Senate. I tell him, no.
I regret that the question is here now, but it is herenow. 1 shall
be glad if the discussion of it shall lead either to legislation or
to constitutional amendment which will prevent, as far as it is
possible to do it, such questionshereafter as to the right of Senators
to their seats.

1 was not enamored of this doctrine of sfare decisis or the
value of precedent by the Corbett case and the manner in which
it was d%gosed of. Arguments were used around this Chamber
against Mr. Corbett, in debate and otherwise, based on personal
charges, too, which never found their way into the committee
room and as to which before the committee he was never for one
moment challenged, How much weight they had with Senators
I do not know; I do not care. That does not often happen in a
court. Thereare many groundsfor upholding the doctrine of sfare
decisis and the value of precedent in the conrts which do not ap-
plgto the Senate, T

ut, Mr. President, I desire to proceed. This question is here.
The Senator will vote upon it as he thinks is right. I will vote
upon it as I think is right. If the Senator, having sworn to sup-
port the Constitution of the United States, believed that the Con-
stitution, properly construed, entifles the State of Pennsylvania
to its representation here in the Senate, I very much doubt if he
counld persuade himself to vote against that representation simpl
becanse a majority in the Corbett case or in some other case ha
reached a different conclusion.

Now, Mr. President, some things about this are admitted. I
admif, as 1 have always admitted, that it is only the legislature of
the State which can ** choose " a Senator or which can fill (using
the word in the sense in which the Constitution uses it) a vacancy
in the Senate. But in constrning this constitutional provision,
oneof the 5reatast conceivableimportance, onedevised by thefram-
ers of the Constitution for a beneficent purpose, it, in my judgment,
ought not to be read through a microscope.

Constitutions are not ordinarily construned in that way. You
are not to look solely at the letter, ignoring utterly the purpose;
you are not to look only at the body, ignoring utterly the spirit;
nor are you permitted tolook solely at the Earticular clause, ignor-
ing other portions of the instrument in which the same language
is used in almost the same connection; by that I mean in connec-
tion with vacancies in Federal offices. The whole instrument is
to be read. The provisions in pari maleria are to be considered,
for where there is any question as to constroction they throw
light upon it.

The language is:

If vacancies ha by resiguation, or otherwise, during the recess of the
lng-lstl;tm'a of any State, the executive thereof may make temporary appoint-
menws-—

Temporary appointments—
until the next meeting of the legislature, which shall then fill such vacancies.

Each State is %iven two Senators in this body. The Govern-
ment was made by the States and for the States. Every star in
the blue field upon our flag represents a State. We have added
many to it; we have never permitted one to be taken from it
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This is the only body in the Government where the State as a
State speaks.

One of the greatest contests in the Constitutional Convention
was over the representation which should be given to the various
States in the Senate. Some insisted upon Eroportionata repre-
sentation; others npon a different basis; and out of the struggle
(and this shon!d never be forgotten in reading this clause) came
the compromise which gave to the States equality in the Senate.
Without this compromise, resnlting in eguality of the States,
there wonld have been no Constitution, This is historically true.
It was the purpose that in this Chamber the States then in the
Union and thereaffer to come into the Union should stand for-
ever equal—not eqnal in area, not equal in population, not egual,
Mr. President, in intelligence, not equal in wealth, nor in moun-
tains and valleys and streams, but equal in the number of Sen-
ators, equal in votes, each Senator having one vote in this bedy.

In construing this langunage of the Constitution, not altogether
apt, not altogether happily chosen, else this long-continued con-
troversy over its construction wounld not have arisen, 1 have not
found myself able to shut out the great light which comes from
the Convention room as to the governing purpose of the Conven-
tion concerning the representation of States in this body.

Mr. CULBE N. Mr., President, I should like to ask——

The PRESIDENT pro tempore. Does the Senator from Wis-
consin yield to the Senator from Texas?

Mr. SPOONER. Yes, sir.

Mr. CULBERSON. Ishould like to ask the Senator from Wis-
consin if he believes before the election of Senators of the first
Senate the governor of sni State had authority to appoint?

Mr. SPOONER. I think not.

Mr. CULBERSON. Why not?

Mr. SPOONER. Because of the classification provision of the
Constitution. )

Mr. CULBERSON, Then I will ask this question: Does not
that classification clause of the Constitution indicate that the va-
cancies contemgilntad to be filled by governors were those result-
ing not from efflux of time, but by reason of the casunalties men-
tioned in the Constitution?

Mr. SPOONER. Mr. President, I will get to that in a moment.

It vacancies happen by resignation, or otherwise, during the recess of the
legislature, ete.

I have never been able to persuade myself thatthat word ““hap-
pen ™ was there nsed——

Mr. CULBERSON. If the Senator will pardon me, I lay no
stress in this question upon the word ‘“happen.™

Mr. SPOONER. The Senator mentioned ‘‘casunalty,” and I
suRPmed he was raferrin;ito the word ** happen.”

r. CULBERSON. The Constitution provides, if the Senator
will permit me. that immediately after they shall be assembled
in consequence of the first election, they shall be divided as nearl
as may be into three classes, Thenimmediately after the clnssig:
cation and in the same clause of the Constitution it provides that
if vacancies happen they shall be filled in a certain manner, Now,
does it not follow that the filling of vacanciesis provided for after
the election to the full term by the original election body, to wit,
the legislatures of the several States?

Mr. SPOONER. I have no donbt whatever that that is not
correct. I think after the first Senators have been elected and
classified that it is not necessary, in order to give the governor
jurisdiction to make a temporary appointment, that the vacancy
must occur by some fortuitous event—death, expu!sion, or some-
thing of that sort—after the term shall have been filled.

Mr. HALE. Mr, President—

Mr, SPOONER. If the Senator will permit me, others desire to
gpeak, and I am anxious to conclude.

Mr, . I had some thought of saying a few words myself.

Mr. SPOONER. , if
I can.

Mr. HALE. Baut in order that we may help the Senator out of
his dilemmas T am willing to waive that entir;lfy.

Mr, SPOONER. Will the Senator kindly inform me of the di-
Iemma which he proposes to help me out of?

Mr. HALE, Iwant the Senator to explain, if this doctrine that
the Senate must be full and that the entire provision put into the
Constitution by the fathers had for its life and spirit the one
thing, that each State must always be represented here by two
Senators, why that broad doctrine does not cover the question
suggested by the Senator from Texas [Mr. CULBERSON], that
originally had there been any failure the governor must himself,
of himself, and of his pawer secured what was the great desider-
atum, the two Senators in their place from each State. 1 do not
see how the Senator has answered the question of the Senator
from Texas. It seemsto me that if his :Lc'ﬁ'ument covers that it
covers everything. The one thing, the sole thing, the fathers
thought of was not of the machinery, not of classification, but
ght::'a. always there should be in the Senate two Senators from each

I want to give the Senator an opportun

Mr. SPOONER. Is that the dilemma?

Mr,. HALE, That is one dilemma,

Mr. SPOONER. Will the Senator nofify me as rapidly as he
can of the varions dilemmas that he thinks he can help me ont of?
I think it is very clear, Mr, President, and it has always been so
considered, that this language applies only to vacaucies which
occur after Senators have been once chosen and classified. I never
have heard anyone contend the contrary. * If vacancies happen
by resignation.” That implies that the office has been once filled,
for a man could nof very well resign or refuse to accept a seat in
the Senate if he did not have it to resign. He could not be ex-
pelled if he were not a member. He could not accept an incom-

atible office so0 as tointerfere with his tenure in the Senate nnless

e was in the Senate.

I have always assumed, and I think ithas always been assumed
by everyone, that original vacancies can only be filled by the legis-
lature and that the power to make a temporary appointment
wonld never arise until after an election and subsequent classifi-
cation. The authority to make a classification is given only atter
an election. The Constitution clearly shows that in its provision
for the classification of the first Senate:

Immediately after they shall be assembled in consequence of the first elec-
tion, they a]mﬁ be divided as equally as may be into three classes,

It has never before been contended or snggested that the gov-
ernor of a State just admitted into the Union could appoint the
first Senators, or that appointed Senators could be classified, and
no such construction follows from the contention which I am

making. /
ml\lr; STEWART. Will the Senator allow me just one word
eTe s

Mr. SPOONER. Well, yes.
Mr. STEWART. The State has no place until it is ed to
it. No vacancy can occur under the Constitution until the Sen-

ate assigns the places tothe States. TheState does not know what
place it is going to have until it is assigned.

Mr. SPOONEE. The legislature of a State must choose the
first Senators. The governor can not choose Senators. When
the quislature shall have chosen Senators, and they shall have
been classified under the provisions of the Constifution, then the
vacancies which occuor after that may, within certain limitations,
be temporarily ﬁlledviey the aggointment of the governor.

My, TILLMAN, ill the Senator permit me?

Mr. SPOONER. If the Senator will allow me to go on, I wish
to finish in order that others may speak. We are to vote at 4
o'clock, and I hoped that I might be permitted to proceed with-
out interruption, for I desire to be f. However, I will yield
to the Senator,

Mr. TILLMAN, I wish to ask the Senator whether there is no
difference in his mind between vacancies that occur after a seat
has once been filled—that is, vacancies that would happen—and
vacancies that occur by reason of the limitation of the term?

Mr, SPOONER. I will get to that.

Mr. TILLMAN. This case is one in which it was known far
ahead, when Mr, Cgua was first elected, that his term would end
on the 4th of March of last year. It did not happen. There is no
casualty about it; there is no accident.

Mr. SPOONER. Is there any casualty about a resignation?

Mr. TILLMAN. Of course.

Mr. SPOONER. Is there any accident about a resignation?

Mr, TILLMAN. There is this about it, that the framers of
the Constitution counld not provide for all these things,

Mr. SPOONER. They did provide for vacaney caused by res-
ignation, hc;wever. But is there any accident or casualty about a
resignation

. TILLMAN. It was not in contemplation when aman was
elected, for * few die and none resign.”

Mr. SPOONER. But the contention is, npon the word “hap-
pen " and, that the nse of the word ‘‘happen " makes it plain that
the framers of the Constitution only intended that a vacancy
shonld be filled by a temporary appointment when the vacancy
had occurred through some fortuitous event.

Mr, TILLMAN, In this case—

Mr, SPOONER. Is a resignation a fortuitous thing? If is
[)furely voluntary. As I had the honor to say in the Corbett case,

it were otherwise than voluntary, it wounld be invalid. But I
will answer his question, if the Senator will permit me, as I go
alonz. Ihavenever been ableto persuade myself that the fiamers
of the Constitution nsed the word ““happen” in any other than a
generic sense, or used it as indicating that the only vacancies which
could be filled by gubernatorial appointments were vacancies which
were accidental, the result of casualty or fortuitousness, Why did
they provide for temporary appointments at all?

In some of the States, as appears from the proceedings of the
Convention, the legislatures met oftener than once a year. The
%emars had the power to call them in extraordinary session.

y did they provide for this temporary appointment at all?
They did not provide that the governor might fill a yacancy in the
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Houseof Regresentstivea temporarily. They provided that as to
the Senate the governor might fill a vacancy tem . Why?
Becanse they deemed it of such vital consequence that the States
shonld remain equal in votes in this body, No other considera-
tion imaginable could have influenced them.

The Senator from Kentucky [Mr. Linpsay], who made, as he
always makes, an able argnment, called attention to the fact that
this provision is an anomalous and unigue one. I agree to that,
He called attention to the distinction made by the Constitution
between the coordinate branches of the Government, and to the
fact that it is not an executive function to choose or appoint a
legislator. I agree toihat. Ifisunique;itisnotin harmony with
our general system; but it is in the Constitution. Why was it
put there?

Why did the framers of the Constitution invest the governor of
& State with this extraordinary power of appointing a Benator of
the United States temporarily? Only because, Mr. President, of
their great anxiety that there should be no **inconvenient chasm "
in the State representation in the Senate; only because of their
anxiety that the compramise which gave to each State two Sena-
tors should to the fullest possible extent be carried forward and
safeguarded. The Senator from Kentucky finds in that strange
provision, or rather in its uniqueness, an argument against our
contention. I find in it an argument for it,

Mr, WELLINGTON. Mr. President—

The PRESIDENT pro tempore. Does the Senator from Wis-
consin yield to the Senator from Maryland?

Mr. SPOONER. Yes,

Mr. WELLINGTON, Iaskthe Senator if I may interrupthim
for just one question?

Mr. SPOONER. Certainly.

My, WELLINGTON. Ishould like toask the Senator whether
he can not find some other reason than the one which he assigns
for giving to the execnfive of a State the appointment of a Sen-
ator under the circumstances? I can find one, and it is this: It
was, as the Senator himself eloguently has said, the intention of
the makers of the Constitution that the House of Representatives
should be chosen by the people and that the choosing of a Repre-
sentative should always remain with the people. Therefore the
ﬁovemor was not allowed to appoint a member of the House of

epresentatives: but, on the other haund, it was the intention of
the framers of the Constitution that the legislatures, and not the
people, should elect a Senator. Therefore it was their intention
that it should not go to the people nnder any circumstances.
‘What other power was there that conld fill a vacancy, if it was to
be filled, except the governor of the State?

Mr, SPOONER. The Senator gives a reason why the Consti-
tution does not provide for an appointment by the governor to
fill & vacancy in the representation from a State in the other
House. He does not controvert the statement of the Senator from
Eentucky, nor does he controvert at all theargument which I was
making, and that is this: That the very fact that the framers of
the Constitution industriously gave this power to the governor is
conclusive evidence that they did not intend, except in the rare
cases where it was absolutely unavoidable, that the States should
be without full representation in the Senate. Otherwise they
certainly wounld have made no provision for temporary a t-
ments atall. They had fonght for equality of Statesin the te,
and they intended to secure it to the ntmost practicable extent,

Now, Mr. President, I shall not spend time to make the philo-
logical argnment upon this word ‘“ happen” or upon the language
of Lilixgtsmoding ause. Irade if once,and I do not care to re-

it.

pe;.!r. President, from an earm“ to this, although it has been
often debated, the meaning of this word “*happen” and the gues-
tion whether the governor in exercising his power of appointment
is limited to vacaucies oceurring after the term has once been
filled, and it has been decided thirteen times that that is not the
proper construction of the Constitution. How could it be other-
wige? To impute & contrary purpose to the framers of the Con-
stitntion would be to impeach their intelligence, and would be to
say that they forgot the great purpose of the struggle to give the
States equality in this body.

Could it be ever imputed to them that it was their intention,
carefully providing hereas far as might be for continuned equality
in the Senate, that if a8 man was elected to the Senate by a legis-
lature and refused to accept, there shonld be a vacancy until
another legislature met and elected? Was it their intention to
leave this provision of the Constituntion in such plight that if a
man was elected to the United States Senate by sll)egialstum and
died on his way to the Ca itol to take his oath a vacancy must
continne? Notaf all. And so, Mr. President, I say withont hesi-
tation that it is, not only upon reason. but npon precedents rightly
made, settled that the governor, notwithstanding the use of this
word ** hapgeﬂ:;," has the power to fill a vacancy temporarily, even
if the term not been once filled.

I never yet have been able to become reconciled, Mr, President,
to the doctrine of the Corbett case. Precedents, it is true, may
be invoked for it, The debates upon the early precedents are
scant, Upon those of later years they are more elaborate. I
have considered the Smith case, of Maryland, and the Sevier case,
of Arkansas, as necessarily overruling the earlier precedents. If
the governor may make a temporary appointment to fill & vacancy
at the beginning of a term becaunse of the death of a Senator
elected by the legislature, or his refusal to accept, as seems to be
well settled, it is difficult to see why one may not be so tempo-
rarily appointed where the legislature failed, for one reason or
another, to choose.

I doubt if the framers of the Constitution contemplated the fail-
ure of legislatures to choose, but it has seemed to me clear that
they did nof intend that the power of temporary appointment
should be restricted to defeat the purpose for which it was in-
serted in the Constitution. Such appointment, it must be con- .
stantly borne in mind, does not till the vacancy, but provides a
Senator temporarily to exercise the functions and subserve in the
interim the interests of the State and of the country. The ne-
cessity for a tem appointment would be as great in one
case as in another, They made it, so far as language could do so,
compulsory upon the succeeding legislature to then fill such va-
cancy, and doubtless did not contemplate a failure in the perform-
ance of such duty.

Mr, TILLMAN, If the Senator will excuse me, I will interject
another idea and then let him elaborate that, and will not inter-
rupt him any more. In this case which we are discussing the
question as to the recess of the legislature enters in very largely.

Mr. SPOONER. I will come to that.

Mr. TILLMAN. Very well. I shall not interrnpt the Senator
further, if he will touch on that point.

Mr. SPOONER. I will touch on if, and I will touch on it
rapidly, and finish if I may.

Mr, President, in the Corbett case, when the 3d day of March
came, there was a vacancy in the Senate, cansed by the expira-
tion of the term of Senator Mitchell, and the legislature of Oregon -
was not in session. It wasin “‘a recessof the legislature;” and by
the plain language of the Constitution, as [ read it without con-
struction, the governor had the power to appoint:

If vacancies happen by resignation, or otherwise, during the recess of tha
;:gagtl.:m of any Btate, the executive thereof may make temporary appoint-

And in the case of Corbett, when the vacancy happened, it was
during the recess of the legislature. Why did not the governor
have power toappoint? Becanse, Senators say, the legislature
had been in session, 1t had had an op; unity to choose a Senator,
and it had failed to doso. Where do you find that in the Con-
stitntion? It may be true or it may be false that the framers
of the Constitution never contemplated the failure of a legisla-
ture to choose a Senator to fill a vacancy; but they use in that
respect elastic language, and the jurisdiction, so far as the gov-
ernor was concerned, given by the Constitution, construed most
strictly, dﬂends on two facts—one, that a vacancy has happened,
or oce , Or come to pass. or exists; the other, that it wasin a
recess of the legislature. These two jurisdictional facts existed,
in my view, in the Corbett case.

I have often ;{ut the question: Suppose the lagislature met and
before they counld elect & Senator was dispersed by an armed mob
or driven away by some epidemic—cholera, yellow fever, or the
like—would the governor have no power to make this temporary
appointment if, when the Senate met, or if, when the vacanc
oceurred, there was arecessof thelegislature? If not, whynot? 1%
would be no fault of the State. The people wounld have done all
they could do; the legislature would have done all it could do;
but if, prevented by overweening force, it had failed to choose a
Senator, was it the l1;':11;3:09«3 of the framers of the Constitution,
having struggled so for a compromise which would leave the
States equally represented here, that in a case such as that the
govetrn‘ orshould have no power even to make a temporary appoint-
ment?

Senators have answered me that in that case, possibly he might
appoint, becanse the State wonld not be at fault; it would have tried
to elect a Senator. My reply to that has been, and it is my reply
to-g:f to it, Where do you find in the Constitution, the jurisdic-
tional facts existing, the power to discipline and punish a State?

Mr. TURLEY. May I ask the Senator one question?

Mr. SPOONER. Ihope the Senator will not. There are Sena-
tors who want to Bp‘?_ak. and I have no right to yield,

ery

Mr. TURLEY. well,

Mr, SPOUONER. If may ham)en, as I snggested in the Corbett
case, that a legislature is unable to elect and the reason for its
failure is a creditable one. There may be differences of convic-
tion in matters of great national policies, a contest between par-
ties nearly equally divided, or a little band of men, honest men,
of both political parties, may combine to defeat the election of a
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Senator by bribery and frand, thereby not only protecting the people
of theState, but protecting the people of the United States and pro-
tecting the honor of the Senate. Is the State in such a case as
that, the vacancy occurring during the recess of the legislature,
to be deprived of representation?

I say again what I said before, that when you go beyond the
spirit of this instrument in this respect and when you accord to a
State or deny it equal representation in the Senate according to
your judgment as to whether the State is or is not at fault, you
tread upon dangerous ground, If there has been a case where a
State was at fault and where a people could be said to be at fanlt,
I think it was the State of New Hampshire, which year after year
allowed its constitutional provision to remain, regulating the

meetings of its legislature so that it could not eléct seasonably |-

in accordance with the actof Congress. That was a trouble which
the people of that State could easily have remedied and which
+ they did remedy after a while,

But meanwhile in the Bell case and in the Blair case Senators
were admitted nnder appointment of the governor at the begin-
ning of the term.

The whole point is this: It is only a temporary appointment;
it only lasts until the next meeting of the legislature, which is
commanded by the Constitution to then fill the vacancy; and I
think when they inserted that provision in the Constitution they
inserted it with a purpose to safegnard the interests and equality
of the States here, and I am no qrapared to believe that they
expected it to be refined and whittled all to pieces until finally
it was substantially eliminated from the Constitution.

Has the time come when Senators find authority to change the
constitutional provision so as to make it read?—

And if vacancies hagpen resignation, or otherwise, during the recess of
the legislature of any State, the executive thereof may make temporary ap-
pointments until the next mae}'.in% of the legislature, which shall then ﬂpll
such vacancies, provided the legislature shall have met and failed to elect.

This proviso is not in the Constitution.

You add that proviso to that clause. Where do you find the
aunthority to do it? Senators who criticise us for reading the
word *‘happen” as ** happen to exist" or ‘*happen to be” as im-
porting something into the Constitntion which is not there, in
order to disfranchise a State themselves add a proviso at the end
olf tﬁ?»t clause, *“if the legislature shall have met and failed to
elec

But, Mr. President, I must hasten. (ireat liberties have been
taken with this clause of the Constitution. You ask the Senate
to construe it literally. The SBenate never has construed it lit-
erally. The Senate has sacrificed, and sacrifices now, the letter
of this clanse of the Constitution. Why? For the same purpose
precisely which led the framers of that instrument to give the
power of temporary appointment that the Senate mag be full as
nearly as possibleand the States may be equal here. How? This
SAYS:

The execntive thereof may make tem appointments until the next
meeting of the legislature, wgich shall thggrﬁ.ﬁ%ucpt‘l)o vacancies,

Mr. TILLMAN, Suppose the governor does not do it?

Mr. SPOONER. That is not the point. The governor may ap-

int *‘ until the next meeting of the legislature, which shall then

1 such vacancies.” What does that word ¢ meeting ” mean?
What does the word * until ” mean? The word “ meeting”isa
g]nin word, It means to come together. 1t is defined by the

tandard Dictionary ‘‘a coming together; an assembling.”
Webster defines it ‘‘a coming together; an assembly.” Itisnota
word of technical signification.

The word ** until ”is familiar to every one who at all under-
stands the language. It is simple and plain. The Standard Dic-
tionary definss it, ‘“to the time when; up to; till.” Webster de-
fines it, “ to; till; as far as; to the point that; especially, ::é) to
the time that,” He says the word is rarely employed in modern
usage, except as to time. No one can doubt thatit is used in this
clause of the Constitution solely with reference to time.

And what is the plain meaning, then, of the phrase *‘until the
nextmeeting of thelegislature?” It manifestlymeansthatitlimits
the term of the appointee of the governor until the meeting (which
I)robably inclndes orﬁanization) of the legiglature. Of course, if

iterally construed, there would be a vacancy in the Senatorial
office from the time the legislature meets until it chooses a Sena-
tor; and to guard against this, from an early day, in violation
of the language, the Senate of the United States resorted to afic-
tion of law, and held that the meeting of the legislature was an
entirety, lasting as it were but a day, and that the Senator was
entitled tohold under the gnbernatorial appointment until his suc-
cessor was elected or the legislature adjourned withont anelection,

Is this obeying the letter of the Constitution? No. Baut it is
yielding, Mr. President, to the spirit of the Constitution, and has
been done in order to prevent by construction as far as possible a
break in the representation of a State in this body.

One thing more, Mr. President, and I shall have finished. There
is another clanse in the Constitution almost identical with that

under consideration, The third subdivision of section 2, Article

I1, of the Constitution provides that—

diering, Phs teceen of Ih6 Bemiil by Eraatiig oot misiig wiich SAll Sroboat
£ TECE8s 0 naie,

the e:i’:i of their next session. i iyl A

I never have known exactly what significance, if any, is to be
attached to the word ‘*up,” used in this connection. If one fills
a glass, I suppose he fills it up. If he fills it up, he does no more
than fill it. 1f the Executive fills a vacancy, he fills it, and that
is the end of it. The Senator from Kentucky [Mr. LiNpsay]
seemed to put great emphasis upon the word **up.” The meanin
of the sentence would be precisely the same, I think, if the wor
were omitted,

Here in this clause of the Constitution we have the word ‘ hap-
pen” again used in connection with a vacancy. It has never been
construed to be limited at all to vacancies occasioned by casualty
or anything in the nature of fortuitousness. It has from the
beginning applied as much to vacancies caused by expiration of
term as to vacancies caused by death, resignation, or otherwise,
and of course no distinction could be made, because, however the
vacancy is caused, it must, in the public interest, be filled.

The word **happen” is nsed also in connection with vacancy in
subdivision 4 of section 2 of Article I of the Constitution, thus:

‘When vacancies * Egltll !* in the representation from any State, the execu-
tive authority thereof issue writs of election to fill such vacanciea.

Placing the narrow construction upon the word ‘“happen”
which is contended for here, in connection with a vacancy in the
representation in Congress, Mr. President, the governor would
only have power to issue his writ for a special election, where by
some forfuitouns event the office of Representative became vacant,
the term having once been filled. This wounld be nonsense. The
clause applies as fully, and it has always been so held since the
Constitution was adopted, to a vacancy caunsed by a failure of the
people to elect, or by the death of a Representative elected but not
sworn in, as to any other case,

But passing from the word *‘ happen,” I beg the attention of the
Senate to the words “ during a recess of the Senate.” Note the
similarity between the langnage employed in this clause and that
employed in the clause under consideration here. The one clause
8ayS:

And if vacancies happen by resignation, or otherwise, during the recess of

the legislature of any State, the executive thereof may make temporary ap-
pointments, ete.

The other says:

The President shall have power to fill up all vacancies that may "
during the recess of the Senate. ® s

‘Will some Senator tell me upon what principle of constitutional
construction these words, almost identical, used in each clause
with relation to substantially the same subject, are to be given
one construction where nsed in one clause and an entirely differ-
ent construction where used in the other?

It became necessary early in the history of the Government to
construe this language:

The President shall have
during the recess of the Sena

And it was found that if it were construed strictly, as Senators
here desire it shall be construed, it wonld dismantle the ship; it
would leave a vast number of administrative offices, which be-
came vacant during a session of the Senate instead of during a
recess of the Senate, unfilled, the laws to go nnadministered, and
80 it was construed in a manner which would permit the spirit of
the Constitution to control, and the purpose for which it was
adopted to be subserved.

Attorney-General Wirt, discussing this clause (1 Opinions At
torneys-General, 631), says:

The doubt arises from the cirenmstance of its having first occurred dur-
ing the session of the Senate. But the exp on used by the Constitutionis
* happen "—"all vacancies that may happen duriog the recessof the Senate.”
The most natural sense of this term is * to chance; to fall out; to take place
Ly accident.” But the expression seems not purfcctly clear. It may mean
“happen to take place "—that is, " to originate,” nnder which sense tha Presi-
dent would not have the power to flll the vacaney. It may mean also, with-
ont violence to the sense, ** happen to exist,” under which sense the President
would have the right to fill it h%is temporary comimission. Which of thesa
two senses is to be preferred? e first seeins to me the mosat accordant with
1:11-21 letite_rt of the Constitution, the second the most accordant with its reason
an Irit.

'I‘gxps seemsto me the only construction of the Constitution which is com-
patible with the spirit, reason, and purpose, while at the same time it offers
no violence to its language. And these I think are the governingz points to
which all sound construction looks. The opposite construction is perha)
more strictly consonant with the mere letter, but it overlooks the spirit,
reason, and purpose, and, like all constructions merely literal, its tendency
is to defeat the substantial meaning of the instrument and to produce the
most embarrassing inconveniences,

Further he says:

In reason it seems to me perfectly immaterial when the vacancy first
arose, for whether it arose during the session of the Senate or during their
recess, it equally requires to be filled. The Constitution does not look to the

wer to fill up all vacancies that may happen
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moment of the o of the vacancy, but to the state of things at the point

of time at which the President is called on to act. Is the Senate in session?

Then ho most make a nomination to that body. Isitin recess? Then the
dent must fill the vacancy by a temporary col on.

Mr, Tauey, Attorney-General under President Jackson, in an
opinion dated July 19, 1832 (2 Opinions Attorneys-Geeneral, 525),
concurring in the construction placed upon this clanse by Mr.
‘Wirt, says:

It was intended to provide for those vacancies which might arise from
accident and the contingencies to which human affairs must always be
liable. And if it falls out that from death, inadvertence, or mistake an office
required by law to be filled is in recess found to be vacant, then a vacancy
has happened during the'recess. and the President may fill it. This appears
to be tgo common sense and the natural import of the words used. oy
mean the same thing as if the Constitution had said, *if there happen to be
any vacancies during the recess.”

This view was concurred in by Mr. Legaré, October 22, 1841
(3 Opinions, 673); Mr. Mason, August 10, 1846 (4 Opinions, 523);
Mr, Caleb Cushing, May 23, 1855 (7 Opinions, 186); Mr. Edward
Bates, October 15, 1862 (10 Opinions, 356) : Mr, James Speed, March
25, 1865 (11 Opinions, 179); Mr. Heng Stanbery, August 30, 1866
(12 Opinions, 32); Mr, William M. Evarts, August 17, 1868 (12
Opinions, 449); and Mr, Charles Devens (14 Opinions, 538).

I can not take the time to give the reasoning of these opinions.
Of course it will be remembered that the appointment by the Pres-
ident consists of three steps. The nomination is one, the confir-
mation another, the comimission is the third, Strictly, perhaps,
the commission is only evidence of the nomination and confirma-
tion, This construction is one of necessity. Otherwise if a va-
cancy came about during a session of the Senate and the President
did not send in a nominee, or when the Senate had no time to
confirm, or where an officer died in a distant land and notice of
death did not seasonably arrive, and other cases, the Presidentf
wonld have no power after adjournment of the Senate and during
the remainder of the year to fill the office at all.

Mr. Justice Woods, of the Supreme Court of the United States,
sitting at the circuit. approved this construction of the Constitn-
tion in the case of In re Farrow and Bigby (4 Woods Reports,
page 491). After referring to the opinions of the distingunished
jurists who had filled the office of Attorney-General, he says:

These opinions exhaust all that can be said on the subject. They were
rendered upon the call of the executive department, and under the obliga-
tion of the oath of office, and are entitled to the highest consideration.

In his opinion Mr, Bates says that the power to fill vacancies which occur
during the recess been sanctioned, so far as he knows and believes, by
the nnbroken acquiescence of the Senate; it is true that individual members
of the Senate have disputed the power, but not the Senate itself.

tsel
Congress reco ed the power by section 2 of the act of February

1863 ( Revised Statutes, section 1561 1. which decla: lvii
the recess of the

res, ** No money shall be
from the T as salary to any person appointed during
Benate to fill a vacancy in an exmtingﬂoﬂibe. if the vacancy existed while
the Senate was in on, and was by law required to be filled by and with
the advice and tof the Senate, until such appointee has been con-
firmed by the Benate.™
. . The ouly anthority relied on to support the other view is the case decided
. by the late Judge Cadwalader, the learned and able United States district
judge for the eastern district of Pennsylvania.
1t is no disparagement to Judge Cadwalader to say that his opinion, un-
snpported by any other, ought not to be held to outweigh the anthority of
the great names which are cited in support of the op: te view, and of the

practice of the executive department for nearly sixty years, the acquiescence
oHt the mof Cte therein, and the recognition of the power claimed by both
ouses 'on

gress,
I therefore shall hold that the President had constitutional power to make
the appointment of Bigby, notwithstanding the fact that the vacancy filled

by his appointment first happened when the Senate was in session.

This is a list of distingunished lawyers, men acting under oath,
Mr. President; men not sitting, as we are sitting, in a quast

litical; men in honor bound to advise the President as to
Ei:..ﬂ constitutional power. Without break from the days of Wirt
down to to-day they have construed this same language as to the
power to fill vacancies during a recess of the Senate and the word
“‘happen” to mean “happen to be” or *happen to exist.” It
mattered not, according to their opinion, whether the vacancy
occurred by expiration of a term of office or by some casualty or
fortnitous event.

Mr, President, that, by early, long-continued, uniform practice
of eighty years, is the settled construction of that lm;iu&ge in the
Constitntion. The courts adhere to it upon that theory. The
courts will continue to adhere to it apon that theory.

1 believe, Mr. President. that the Presidents and their Attorneys-
General have construed the language correctly. I believe the
clause relative to the power of the governor to make temporary
appointment of Senators, containing, asit does, snbsl:snﬁa.’l)ly the
same langunage, shounld receive the same construction. 1tisalmost
inconceivable that this langnage shonld mean one thing to the
Presidents and thieir law officers and another thing in the Senate
in its relation to the power of the governor to make temporary
appointments of Senators. It was anec construction in the
one case in order to prevent lapses in inistration which
would be intolerable to the people. It is guite as important in
the other in order to securc the e&ualiby of the States intended
by the Constitution, and to keep the body of lawmakers full, as
nearly as practicable.

XXXTIT—289

Mr. President, in my short and not very eventful life, in the
practice of my profession I have had occasion many times fo
exercise in statutory and constitutional construction such inge-
nnity as 1 possess. Standing here in the Senate of the United
States I can lrave no purpose except to carry out the object of the
framers of the Constitution to keep the States—the greatest of all
constituencies—equal in this body, as they were intended to be.

1 would be ingenious if I could and it were necessary, in order
to open the door, but not to shut and bar it to femporary appoint-
ments, Ifinthe lagse of years, as sometimes seems, by theincrease
of partisanship in the States the spirit of patriotism has been some-
what impaired, if with the vast increase of wealth and * bossism™
this power is abused by successful attempts npon the part of
powerfnl and ambitious leaders to defeat elections by the people,
that affords no reason why we shonld shave this constitutional
provision into nothing, why we shou!d take the narrowest conceiv-
able view of it to exclude a State from equality here even though
it be but temporary, while it may and it does afford good reason
for changing the organic law or for enacting legislation which will
tend to defeat such combinations in the States.

Mr. President, I have not been able myse!f to see that the pro-
vision of the constitution of Pennsylvania has bearing npon what
we should do in the exercise of constitutional duty in this case.

I listened with great pleasure to the speech of m icolleague
upon this phase of the question yesterday. I have not had oppor-
tunity to read the speech. I am unable to agree with my col-
leagne’s view, but I can not withhold expression of m{ladmiratio‘n
for the ability, ingenuity, and eloquence with which he presented
it, and I congratulate him and the great State which he so well
represents here upon his auspicious entry into the debate of this
forum, Hi h was an honor to himself and to Wisconsin.

But, Mr. President, I do not perceive that the amendment to
the constitution of Pennsylvania has in any wise, or could in any
wise, deprive the ti:vemor of that State of the power of appoint-
ment, if without that provision he would possess the power, which
1 think he does. It is very true that by the Constitution of the
TUnited States the times, places, and manner of holding elections
for Senators is primarily left to the States. They adopted varions
methods in various States. But Congress, in the exercise of the
power to alter the regulations as to times and manner, passed the
act of 1866.

Under that act, which I think is a full exercise of the reserve
power—at any rate, as much as we have ever known, for it has
never been admitted that Congress could fix the time when the
legislature should meet—Congress has provided what legislature
shall elect or choose a Senator. Ifisthelegislature **chosen next
preceding the expiration of the time for which any Senator was
elected.” Congress has provided at just what time after the leg-
islature meetsit shall proceed to choose a Senator; that covers the
‘“‘time of holding election;” and Congress has prescribed the pre-
cise manner in which the election shall take place, first by sepa-
rate votes in the two houses, afterwards by meeting in convention
to verify, where the vote in each house has produced an election,
or a vote in convention where the houses have not been able sep-
arately to elect. I think that covers the whole ground.

If the governor of Pennsylvania had, under the constitutional
provision, called together the legislature, then, in their proceed-
ing, they would have been ‘bound as to the {ime in the session of
electing a Senator and the manner of such election, by the provi-
sions of the act of 1866; but I do not think it has been lek% to a
State by any regulation of its own to deprive the governor of a
power which he derives from the Constitution of the United States
to make temporarly appointment of a Senator.

My, President, I have not attempted to go through the prece-
dents or to make any complete argvment upon the subject. I
have finished, and I regret very much that I have, by reason of
interruptions, spoken longer than I intended. If I know myself
there is no tie or inflnence which wonld lead me to vote to it
a man here whom I thought not entitled under the Constitution
to come, nor is there any enmity, personal unpopularity. or popu-
lar prejudice which would induce me to vote to exclude a man
from this Chamber who came here with credentials which I felf,
nunder the Constitution of the United States. bound to accept.
Pennsylvania, in my judgment, sends Mr. Quay here with such
credentials, and I therefore shall cast my vote to admit him to a
seat in the Senafte.

Mr. STEWART. Mr, President, I would not occupy the time
of the Senate for one moment in this case if the Corbett case had
not been used as an ent in favor of excluding Mr. Quay
from a seat in this body, I voted against seating Mr. Corbett
upon an entirely different ground from any construction of this
constitutional provision. 1If there had been no other reason but
a construction of the Constitution, I shonld certainly have voted
for Mr, Corbett, I may have been mistaken in the facts which
inglnenced my vote; we frequently are; but we must vote con-
:cxggtiously upon the facts ;Lab we possess and which we believe

0 be true,
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I believed at the time, whether it was frue or false, that Mr.
Corbett, a very rich man, was in a consFracY with the governor
and others to prevent the organization of the legislature to secure
the Senatorship for himself or his friends, and that the Senator-
ship was the prize which induced the defeat of that organization.
1 did not think that Mr. Corbett came with clean hands entitled
to a seat under those circnmstances,

I have no doubt whatever of the right and duty of the governor
to appoint in a case like this. The question has always been very
simp'e to me, I believe it was rightly construed for the first
twenty;‘i;iva years—yes, the firat thirty years—till 1825, The

» And if vacancies hn.j;pen by resignation, or otherwise, during the recess of
the legislature of uny State, the executive thereof may make temporary aﬂ$
pointments until the next meeting of the legislature, which then
such vacancies

Now, there are two very natural meanings to the word
fhappen.” The first is to originate; to begin. 'That probably, if
there were nothing else to govern it, would be the most plausi-
ble constraction. It might be so construed in the general accep-
tation. But there is another way which comports with the object
of it better. Undoubtedly the meaning that the framers of the
Constitution had in mind is this: Happen to exist, or happen to be.
That construction was given until 1525 without dissenting voice,
and the same construction has been given from the foundation of
the Government until now by the law officers of the Govern-
ment, by all the Departments of the Government, to the same
kind of language, which is as follows:

The President shall have power to fill up all vacancies that may happen
during the recess of the Senate, by granting commissions which shall expire
at the end of their next session.

They said it wonld be an inconvenience if the Executive did not
have the power to fill offices. It wonld be a great inconvenience,
but nothing like so great as if the executive had not power to fill
these places in the Senate, becanse the duties of those offices could
generally be exercised by deputies, etc. There is hardly a case
where there is no provision for some one else to discharge the
duties, It is nothing like so argent as in the case of Senators, be-
caunse nobody can perform the duties. They can not be performed

by a d‘éﬁ“tf"

All the law officers of the Government from its foundation
down and every President have constrned *““happen™ in that con-
nect on to mean ** hap to be" or ‘*happen to exist.” There is
no doubt concerning the langnage. Over a hundred years of con-
stant construction of the word ** happen,” and for the first thirty
or forty years it ap‘glied to Senators, it always seemed to me made
the question very plain. I never had the slightest doubt that it
was the duty of the governor to appoint in a case like this and
that the Senate shonld receive the appointee. The object of the
amendment at all providing for the ﬁlling of vacancies was to
keep the Senate full. There can be no doubt of that. Why is it
not just as important that it should be kept full when the vacancy
happens before a recess? 1t exists during the vacation of the leg-
islature, when it can not act. The same reason for representation
exists in the one case as in the other. Why not give it the com-
mon-sense construction that it had at that time and which has
been given to the same language in order to carry on the Govern-
ment? Why give it a strained construction to deprive the State of
its representation in the Senate? It bught not to be done, and I
hope it will not be done in this case. 1t would be an exceedingly
bad example.

Mr, TURNER. Mr. President, my convictions concerning the
true interpretation of the Constitntion will compel me, on the case
made here, to vote against the seating of Mr. Quay. 1do notrise
for the pn of making an argument to sustain the views
which 1 gol}.' The case has already been argued so fully and with
so much learning and ability on both sides that I conld not hope
to add anything of value to what has already been said, especially
at this late hour and in the limited time permitted to me.

My purpose in taking the floor is simply to explain my vote in

order that 1 may avoid possible misconstruction which mightlead
to undeserved criticism.
- Theimpression prevails among the press and the public gener-
ally that this case is similar in every re t to the case of Mr.
Corbett. decided by this body during the Congress, and that
all those Senators who then voted to seat Mr. Corbett must now,
in order to be cousistent, vote to seat Mr. Quay. This impression
is a very erroneous one. The two cases are different in most
essential particnlars.

In the present case the legislature of Pennsylvania was in ses-
gion balloting to eiect a snccessor to Mr. Quay at the moment the
vacancy occurred to fill which he holds the appointment of the
governor, and it remuined in session striving to elect a successor
to him for several wee:s thereafter,

In the Corbett case the legislature which ought to have elected
a successor to Alr. Mitchell, the then sitting Senator for the State
of Oregon, had never organized and did not, therefore, have an
opportunity to ballot for Mr. Mitchell's successor. Moreover, if

it had organized and balloted, its session would have expired by
limitation, under the constitution of Oregon, before the expira-
tion of Mr, Mitchell's term and therefore before the happening of
the vacancy which Mr. Corbett was appointed to fill.

My view of the Constitution as appiied to that case was that
the governor was empowered to appoint to fill a vacancy happen-
ing from any canse—eMux of time or otherwise—during a recess
of the legislature, and that he was still empowered to appoint
where the vacancy happened from eflux of time, even where the
legislature had balloted to fill the term. or might have so balloted
if it had been organized, provided that the balioting or the oppor-
tunity to ballot was before the happening of the vacancy, and that
the vacancy actually happened during a recess. Holding these
views. I was compelled. of course, to vote in favor of seating Mr.
Corbett. But 1 then held and expressed the other view—that
vacancies happening while a legislature was in session, or happen-
ing before alegislative session and remaining unfiiled until it met,
could not be filled by the appointment of the governor. This view
will compel me to vote against the seating of Mr. Quay.

I wish to read briefly from some remarks made by me on the
Corbett case, for the purposeof indicating the position I then took
concerning the constitutional power of the governors of the States
in this class of cases. My remarks will be fonnd on pages 2177
and 2178 of the CoxoRrESSIONAL RECORD for the Fifty-fifth Con-
gress, volume 31, part 3:

Mr. President; it is undoubtedly truoe that the Federal Convention had in
mind two methods of keeping the representation in the Senate filled, and
that one of them mar be Pro rly termed primary and the other contingent.

narily e-g'ia.litu

It expected that ord I res would perform their constitutional
duty and make elections at :Erru&‘mu times, so that v
stated and known periods would filled up in that manner.
This undoubtediy was the primary manner by which it was ted Ben-
ators wonld be accredited to this body. The contingent method was to be
by appointment at the hands of the executives of the States, aod was to bo
exorcised by them ona whin the legislutures eonid not act and only until
such times as the legislatures had had full oa]])ortunity to act. Nobody dis-
putes this.  But in one view of the question. I think, the effect to be attributed
to thisdistinetion is exaggerated and in the other I think it is lost sight of.
In my judgment, there is virtune in a middle course. Medio tutissimus
ibis. When a vacancy happens under circnmstances which bring it fairly
within the language of the Constitution authorizing the governor to a; nt,
1 would not defeat the exercise of that power on any strict construction of
the Constitution. On the other hand, when it happ under ¢iren
not fairly within the language of the Constitution, I would not do violence
to language in deference to some supposed overruling constitutional intent
in order to effectuate that intent. [t is not sufficient that a particular in-
tent be found in a statute or constitution to justify a construction which
will effectuate it. There must be apt words evidencing that intent upon

which the constructinn can rest.
Now, it seems evident to my mind that thosefwho claim to have discoverad
of the Federal Convention to exciude the power of ap-

& purpose on the
pointment from executive in vacancies cansed by the effux of time must

draw largely on inferences which, while they may find satisfactory counte-
nance in the lJanguage of the Constitution constrned in one sense, are nﬁet op-
posed to the language of that instrument in another and almost equally per:
missible rense, and which are wholly opposed to the history of the conven-
tion in its dealings with the subject.

On the other hand, those who wonld throw the bars down entirely and say
that vacancies existing at any time and under all circumstances imay be
filled by the executives of the States, and a= often and as long as said vacan-
cies bappen to exixt, not only have no warrant for such a position, except a
sup overruling intent, but their position is opposed to the express lan-
guage of the Constitution and to a long line of precedents in this body which
are absolutely unbroken and without contradiction.

I summed up my conclusions as follows:

First. They may appoint when a v ¥ shall happen from any cause dur-
ing a recess of the legislature.

Second. They may notappoint where the vacancy ha nsduring a session
of the re, or where, baving happened befare, it continues until after

e ure hasadjourned.
Third. It follows as acorollary from the first proposition that the fact that

a legislature makes an ineffectual efort to elect before the vacancy actually
bappens does not cut off the right of appointment by the executive.

Mr. President, I have not been shaken in these views by the de-
bates to which I have listened in this case. I believed them to be
sound when I uttered them, and 1 still believe them to be sound.
And so believing, they will, of course, control my vote, although
I might wish, on personal grounds, that it were possible to vote
otherwise. But I do not conceive that personal considerations
ought to have any weight, or that they do have any weight, with
Senators in deciding grave constitutional guestions of this char-
acter. Neither personal nor political considerations have any
weight with me in this elass of cases, and they never will have so
long as I am honored with a seat in this Chamber.

Mr. DANIEL., Time presses, Mr. President, and I must be
brief. I can not make a speech as I intended to do: I can only
seek to impress a point upon the attention of the Senate. This is
a judicial case and onght to be decided upon judicial principles,
Upon my oath as a Senator of the United States, delivering true
judzment according to my legal conviction. 1 do declure that I
believe Matthew 8. uay is entitled to a seat in this body, and so
believing, I shall so vote.

I have not time, Mr. President, to underrake any review of the
anthorities in this case. No review of them so far reflected in
the Senate decisions would be satisfactory to analysis. In the
space of one hundred and ten years in which guestions like that be-
fore us have been debated its opinions have been as diversified, as

es to ocour at
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antagonistic, and as reversible as the opinions of some of our
friends on the Porto Rican tariff, -

I accept a point of view which was sfated yesterday in a very
able and interesting speech of the junior Senator from Wisconsin
{Mr. QuarLes|. Ihavelooked for his speech in the RECORD, that

might gnote him accurately. Not finding it there, I must rely
upon memory. In effect he said that each Senator should state
the precise view upon which he bases his opinion. I base my
opinion that Mr. Quay is entitled to a seat in this body upon the
irue intent and meaning of the Constitution as expressed in its
languace. accepting the meaning of that langunage as it has been
construed in the Federal Government of the United States from
the Administration of John Adanis to this day.

The Senator from Wisconsin thinks that we ought to take this
langunage all off by iteelf, hang it in the air, and construe it as if
itstood alone. If 1t were so construed, the word ** happen,” which
is elastic, flexible. and applicable in numerous ways. would not
be contorted or twisted away from the fair and just siguificance
which 12 Attorney-Generals of the United States have given it, if
1 gave the meaning to it which 1 do here.

ut [ shall not overlook, Mr. President, the wise injunction of
John Marshall to those who would gut. a narrow, rigid construe-
tion upon the Constitution when he declared that they should
not forget it was a Coustitution they were construing., [ would
say to my learned friend, in reply to his very ingenious and able
suggestions, that if we desire to do so, we can not forget that this
is a Constitution we are construing, nor ought we to forget that all
the Presidents of the United States, from Jolhin Adams to Williamn
McKinlay, have construed these identical words which we are
called upon to construe not in the narrow, technical, and alien-
ated way that opposition Senators would suggest, but according
to the fair and just meaning of the phraseo.ogy in its connection
in the text of a living Constitution.

The question is, Mr. President, whether the word “*happen™ in
the Constitution means ‘‘huppen to begin™ or **happen to Le.”
The guestion is whether the moment of the happening of the
vacancy was the predominant thing or the purview of the Con-
stitution makers, or whether it was the vacancy so created that
they had their eves upon and which they desired to fill.

If we look at the debates in the Constitutional Convention we
find it declared by one of the framers, Mr, Randolph, of Virginia,
that the claus= as to the temporary filling of vacancies by the
governors of States was put in the Constitution to prevent *in-
convenient chasms in the Senate,” If there had been no declara-
tion upon the subject it is the obvious and self-evident fact that
such was the case. for no other purpose but to preventinconvenient
chasms in the Senate could have put it there.

The junior Senator from Wisconsin tells ns that we ought not
to construe the matter at all, it is so plain to mean what he thinks
it means; and yet, Mr. Presiden$. when he delivered his enlogy
upon our Constitution makers and their aptness in the use of lan-
guage, he presently discerned that that plain meaning which he
had put npon the terms of the Constitntion produced a chasm in
the Constitution—a casus omissus, as the lawyers term it—and
that unless the governor can fill the vacancy after a legislature
has failed to do so there is no power that could fill it.

And so to-day, Mr, President, when the Senator from North
Dakota LMr. McCuMBER] came to constrne this cluuse in the
Constitution, he came to the conclusion that our Constitution
makers were not as wise as the Senator from Wisconsin thought
for, and that they had indeed left a cave in the Constitution with
no power on earth extant and ready that can fill it,

Mr. President, the Constitution of the United States onght not
to be construed by eyes astute to pull it to pieces. 1t was made
for living be ngs in a world of work and trouble and care. The
old common law told us, borrowing the doctrine from the civil-
ians, that all written documents should be construed that their
purpose might live and not perish.

And, sir, I am following the very fundamental spirit of the
common law when I say that I shall construe the Constiintion
of the United States that the Government may live, that the
State may live, that the Senate may live in perfect shape and not
in mutilation.

Mr. President, if their construction of the word “ vacancy ” and
of the word * happen " be true. the Congress of the United States
is wrong in its daily legislation, and I Leg to say to the honorable
Senator from Maine [Mr. HALE|, who is a member of the Com-
mittee on Appropriations. that he shonld look to the appropria-
tion bill to apply the doctrines that he wants to apply to an elec-
tion to the Senate.

Mr. President, here are the identical words, whose meaning we
are invited to interpret, in the languaze as to Presidential ap-
pomtments:
du'll"il}zﬂg the ri::;agﬁhﬁahmmm, ot B Ehed JAY: D

Now,. apply the constraction which these gentlemen invoke to
that sentence, and where are we? The Prmiﬁns could fill no va-

cancy beginning when the Senate was in recess, because *“ happen"
means, as is contended, the moment the vacancy begins. He must
enter into a scho.astic discussion of the word **happen;” he must
take his eyes entirely away from the yawning vacancy which the
Constitution intended him to fill. The Presidents of the United
States from John Adams down have looked at these words in the
exactly opposite way. John Adams appointed Amos Binney naval
agent in the city of Boston, although the vacancy did not begin
in the recess of the Senate, but he thought it happened during the
recess of the Senats, if it existed in the recess—for there it was for
him to fill, and he fitled it.

Mr. President, in the old days of the Democratic Presidents—
Monroe, Jackson, Tyler, Polk, and Pierce—no question conld have
been made and no such *‘ nice, sharp quillet of the law " could have
destroyed the common sense of construction and put an impedi-
ment under the wheels of Government as is bere suggested,

Attorney-General Wirt led off in an opinion to the contrary.
He was a scholar. He wrestled with the giants of the bar. Be-
fore the Supreme Court he was a foeman worthy of any man’s
steel. He said that the word ‘‘happen” there meant * huppen to
exist.” Hedid not put the word ** exist ” in the Constitution. He
said the word * exist” was wrapped up in the meaning of the word
‘* happen.™

Mr. President, the idea of happening on the part of these nar-
row and rigid constructionists is that a happening must be of
something that begins and ends instantaneous y, like a pistol shot,

But, Mr. President, there are happenings which cover long
periods of time. A storm happens; it may last a month. A
calin at sea happens; it may last a year. A freeze happens,a rain
happens, a famine happens, a plagne happens, a drought hap-
pens—and the happening of them is of indefinite and may be of
prolonged extension. So a vacancy happens. It is a comlition
that may be short or lung. And must we be told that it can not
be dealt with according to its pature? It was the condition—the
condition of emptiness—that the Constitution lookel at; and if we
were to coustrue the Constitution of the United States in severe
and critical tashion, we would break uE all the great decisions of
John Marshall and the Supreme Bench and recede in our great
march of national progress and national development.

Some Senator has sted that the vacancy which a governor
can fill must not be one that happens by e.uux of time. I huve
before me fourteen cases, of which [ will hand a list to the Re-
porter—I1 have not now time to read them—in which this budy bas
said that the vacancy that happens by efilux of t.me 1s a vacancy
which a governor may fill as any other vacancy:

Walker, of Virginia, in 1790;

Cocke, of Tennessee, in 1797;

Tracy, of Connecticut, in 1801;

Hindman, of Maryland, in 1801;

Condit, of New Jersey, 1803;

Anderson, of Tennessee, in 1809;

Smith, of Maryland. in 1809;

Cutts, of New Hampshire, in 1813;

Williams, of Tennessee, in 1817;

Sevier, of Arkansas, in 1837;

Bell, of New Hampshire, in 1879;

Blair, of New Hampshire, in 1885:

Marston, of New Hampshire, in 1880;

Pasco, of Florida, in 1893,

There is no point about this matter which has been so often de-
cided as that point. and if the doctrine of stare decisis has any.
thing in if, it ought to be lett upon those fourteen cases, begin-
ning in the early days of the Government, aye, with the first
case, and coming down fo a late period.

Much has been said about the case of Kensey Johns, referred to
by the Senator from Kentucky [Mr. Lixpsay|. But the Senator
from Kentucky forgot to tell the Senate, if he noted it, that the
case before that of Kensey Johns was antagonistic to it, and so
was the next case after it. There foliowed a series of cases over-
ruling the case of Kensey Jolins,

Gentlemen, in the fervor of debate, like my honorable friend
from Michigan [Ar. BURROWS] was a week azo, may say that we
are trying to cverrule the precedents of a hundred years. The
committee is a little more moderate. ltgivesnsseventy-five years,
1f they will look at the case from Arkansas in 1537 they will have
to move their time peg up twelve or thirteen more yvears, for Am-
brose Sevier, of Arkansas, was seated in this body in 1837, after a
legislative session had been held subsequent to the vacancy, and
a good deal would have to be put into the Constitution to get him
here unless its construction is that which I am now advocating.

Mr. President. I have before me the opinionsof twelve Attorneys-
General of the United States, in the Administrations of Monroe,
Jackson. Tyler, Polk, Pierce, Lincoln, Johnson, Garfield, Ar-
thur, and Harrison. Those lawyer Presidents and their advisers
have construed that theword “ happen ” means jnst exactly what
I think it means. Lincoln was noted for common seuse. He
thought that the vacancy was intended to be dealt with just as I

and
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think it ought to be dealt with, and his Attorney-General, Ed-
ward Bates, so advieed him, and Mr, Bates based his opinion in
part, although it had many precedents, upon the continued ac-
quiescence of the Senate,

Mr. President, a number of the other Attorneys-General have
done likewise. I will hand this list of Attorneys-General to the
Reporter, with the citation of the Reports of Opinions iy which
they may be found, that he mayinsert it in my remarks, for I have
not time to read it.

Monroe, Attorney-General Wirt, October 22, 1823, volume 1,
page 631, Opinions of the Attorneys-General.

ackson, Attorney-General Taney,July 19, 1832, volume 2, page
525, Opinions of the Attorneys-General.

Tyler, Attorney-General Legaré, October 22, 1841, volume 38,

page 673, Opinions of the Attorneys-General.
olk, Attorney-General J. Y. Mason, August 13, 1846, volume
4, page 523, Opinions of the Attorneys-General.

ﬁiarce, Attorney-General Caleb Cushing, May 25, 1855-57.

Lincoln, Supreme Court Judge Bates, October 15, 1862, volume
10, page 856.

Johnson, Attorney-General Speed, March 25, 1865, volume 11,

page 3

f ohnson, Attorney-General Stanbery, August 30, 1866, volume
12, pages 323, 324, :

Ji ohn%on, Attorney-General Evarts, August 17, 1868, volume 12,
page 449,
Hnyga, Attorney-General Dévens, June 18, 1880, volume 16,
page 52:

523,

Arthur (not a lawyer), Attorney-General Brewster, February
21, 1883, volume 17, page 521,

Harrison, Attorney-General Miller, March 20, 1889, volume 19,

263,

paﬁzw’ Mr. President, this in conclusion: If if be true, as is sug-
gested by the junior Senator from Wisconsin, that the vacancy
must begin during a recess of the body which has the power pri-
marily to act in order to make valid the appointment of the gov-
ernor of a State here, then and in that event the vacancy must
begin during the recess of the Senate to make valid a Presidential
appointment, which is based upon exactly the same bottom.

(E/gn in 1863 passed a law, the Senate and House concurring
with the Executive view of the meaning of these words, which,
according to the opinion of Attorney-General Devens, shows the
assent not only of the Senate but of the House of Representatives
to the view that I am stating. Let me read it:

The act of February 9, 1863 (Rev. Stat., section 1703). is as follows:

“ No money shall be paid from the Treasury as salary to any person ap-
pointed during the recessof the Senate, to 8 vacancy in any existing
office, if the vacancy existed while the Senate was in session and was by law
required to be filled by and with the advice and consent of the Senate, until
ench azpointee has been confirm the Senate.”

As Attorney-General Devens says in Opinions, volume 16, ﬂ{ﬂ-xa 523:

“ This 1 tion, in assuming to act upon the salary of officers appointed
during the recess of the Senate when the vacancies actually existed while
the Senate was in session, must be deemed a recognition Congress of the
invariable construction given by the Presidents to the power of appointment
conferred upon them by the Constitution.”

And in so construing those identical words in our Constitution
as applied to the President, we can nof get a new set of diction-
aries, we can not invent a new language, we can not throw down
the meaning which we attach to them and say that in election
cases we hold differently.

Mr. President, there is the plain meaning of our mother English
tongue, A vacancy happens to-day in the Senate of the United
States. It happens like sickness happens, and 1s in itself a species
of political sickness. During every moment of its existence it
happens, like the session of the Senate hai)pens, from the moment
it ]begms to the moment that it ends. 1t happens like a battle
happens, from the time the first gun is fired until the last gun is
ﬁ:eg.en The governor of the State of Pennsylvania has the only
power on earth to-day extant that can fill it.  He hasfilled it. In
my humble judgment his appointee has as good and honest a title
to fill a seat in this body as have any of our peers.

The PRESIDENT pro tempore. The hour of 4 o'clock has ar-
rived. The motion before the Senate is that offered by the Sena-
tor from New Hampshire [Mr. CHANDLER] to strike out the word
“‘not” from the pending resolution. The amendment will be
stated.

The SECRETARY. It is proposed to strike out the word ‘“‘not,”
in the ﬂ?t line of the resolution; so that the resolution if amended
will read:

Resolved, That the Hon, Matthew S. Quayis entitled to take hisseat in this
body as a Henator from the State of Pennsylvania.

Mr. CHANDLER, Iask for the yeas and nays on the amend-
ment,

The yeas and nays were ordered; and the Secretary proceeded
to call the roll.

Mr. BURROWS (when hisname wascalled). Ihave a general

ir with the senior Senator from Lounisiana [Mr. CAFFERY], but
it is arranged that that pair shall be transferred to the Senator
from Delaware [Mr. KENNEY], and I will vote. I vote ‘“nay.”

Mr. BUTLER (when his name was called). Iam paired on this

vote with the Senator from Indiana [A?[Irr Famsanks]. I under-
stand that the Senator from Illinois [Mr. CoLLoM] is paired with
the Senator from Florida [Mr. MavLrory]. If it be agreeable to
the Senator from Illinois, I suggest that we transfer our pairs, so
that we may both vote, ;

Mr. CULLOM. That is satisfactory to me.

Mr. BUTLER. Under that arrangement I am at liberty to
vote, and I vote ¢ nﬁy‘. 2

Mr. CULBERSON (when Mr, CHILTON’S name was called), My
colleagne [Mr. CHILTON] is paired with the senior Senator from
West Virginia [Mr. ELgiINs]. If my colleagne were present, he
woflld vote * nay.”

Mr. DEPEW (when his name was called),
the Senator from Ohio [Mr. Hanxa].

Mr, ELKINS (when hisname wascalled). I am paired on this
question with the senior Senator from Texas [Mr. CarLTon]. If
he were present, he would vote *“ nay;” and if I were at liberty to
vote, I ghould vote ** yea.”

Mr. FOSTER (when his name was called). I am paired with
the junior Senator from New Jersey [Mr. Keax], If he were
present, he would vote **nay,” and I should vote ** yea.”

Mr. KENNEY (when his name was called). On this
I am paired with the senior Senator from Louisiana [Mr, Car-
‘FERY)IT Were he present, I understand he would vote * nay.”
‘Were 1 at liberty to vote. I should vote  yea.”

Mr. LODGE (when his name was called). On this question I
am paired with the Senator from Nebraska [Mr, THUrsTON]. If
he were present, I should vote ‘*yea,” and he would vote *‘nay.”

Mr. JONES of Arkansas (when Mr. MALLORY'S name was
called). The Senator from Florida [Mr. MALLORY] is, as I un-
stand by arrangements made among Senators, paired with the
Senator from Indiana [Mr. FAIRBANKS].

Mr. PETTUS (when his name was called)., I have a general
air with the senior Senator from Massachusetts [Mr. Hoar]. If
e were present, he would vote * yea,” and I should vote * nay.”

Mr. RAWLINS (when his name was called). Iam paired on
this guestion with the Senator from South Dakota [Mr. KYLE|.
If he were present, I should vote ‘“‘nay,” and I understand that he
would vote * yea.”

The roll call was concluded.

Mr, HALE, Mr, President, I hope we may have complete order
whilde _thetroll call is being recapitulated. Every Senafor is inter-
ested in it.

The PRESIDENT pro tempore, Orderisimportant, so that the
roll may be corrected if anything is wrong about it.

Mr.HALE. Beforethe recapitulation of the vote is commenced,
I announce the pair of the Senator from New Hampshire [Mr.
GALLINGER] with the Senator from North Carolina [ﬁr. PRITCH-
ARD]., The Senator from New Hampshire, if present, wonld vote
“nay,” and the Senator from North Carolina would vote * yea.”

The Secretary recapitulated the vote; and the result was an-
nounced—yeas 32, nays 33; as follows:

I am paired with

nestion

YEAS—82,
Alli Deboe, Mason, Bhoup,
Baker, Foraker, Morgan, Bpooner,
Carter, Frye, Nelson, Stewart,
Chandler, (dear, Penrose, Sullivan,
Clark, Wyo. Hansbrough, Per Taliaforro,
ull Jones, Nev. Platt, N. Y. Warren,
Daniel, MeComas, Scott, Wetmore,
McLaurin, Bewell, Wolcott.
NAYB—33
Allen, Cualberson, McEnery, Tellor,
Bacon, Hale, MecMillan, Tillman,
Bard, Harris, Martin, Turley,
Bate, Hnwlely. A Money, Turner,
Berry, Heitfeld, Platt, Conn. Vest,
Burrows, Jones, ATk Proctor, Wellington.
Butler, indsay,
Clay, McBride, R8s,
Cor.{:ral]. MceCnmber, Simon,
NOT VOTING—22.
Aldrich, Elkins, Kean, Pettus,
Beveridge, Fairbanks, Kenney, Pritehard,
Caffery, Foster, Kyle, Rawlins,
Chilton, Gallinger, ge, Thurston. -
Clark, Mont. Hanna, Mallory,
Depew, Hoar, Pettigrew,

So the amendment was rejected,

Mr. CHANDLER. Iask that the roll may be verified.
not been verified, I think.

The PRESIDENT pro tempore.
roll to be reread?

Mr. CHANDLER. Yes, sir.

The Secretary again recapitulated the vote.

The PRESIDENT pro tempore. The nays have it, and the
amendment is rejected. The question now before the Senate is
on the adoption of the resolution reported by the Committee on
Privileges and Elections.

Mr., H. Let us have the yeas and nays on the adoption of
the resolution.

It has

Does the Senator desire the
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'ﬁh&:;easﬁmd nays were ordered; and the Secretary proceeded to
ca. roll.

Mr, CULBERSON (when Mr. CHILTON'S name was called).
My colleague [Mr. CHILTON] i8 paired with the senior Senator
from West Virginia [Mr. ELkins], If my colleague were present,
he would vote * yea.”

Mr. DEPEW (when his name was called). Iam paired with
the Senator from Ohio [Mr. Haxxa]. If hewere present, he wonld
vote “yea” and I would vote ‘‘nay.”

Mr. ELKINS (when his name was called).
am paired with the senior Senator from Texas [Mr.
otherwise I should vote ‘‘nay.” 3

Mr. FOSTER (when his name was called). I am paired with
the junior Senator from New Jersey [Mr. KEAN].

On this éueaﬁon I
HILTON] ;

Mr. HALE (when Mr. GALLINGER'S name was called). The
Senator from New Hampshire [Mr. GALLINGER] is paired with
the-Senator from North Carolina [Mr. PritcHARD]. The Senator

from New Hampshire, if present, would vote *‘yea” and the Sen-
tor from North Carolina wounld vote “nay.” )

Mr. KENNEY (when his name was called). I am paired on
this question with the senior Senator from Louisiana [Mr, CAF-
¥ERY|. Were he present and voting, he would vote * yea" and
Ishould vote ‘‘nay.” ; N

Mr. LODGE (when his name was called), I am paired with
the senior Senator from Nebraska [Mr. THUrsTON]. If he were
present, he would vote ‘yea,” and I should vote ““nay.”

Mr. PETTUS (when his name was called). Iam paired onthis
question with the senior Senator from Massachusetts [Mr. HoAr].
If he were present, I should vote * yea.” ;

Mr. RAWLINS (when his name was called). Iam paired with
the Senator from South Dakota [Mr, KYrLe]. If he were present,
he wonld vote “mnay ” and T should vote * yea.”

The roll call having been concluded, the result was announced—
yeas 33, nays 82; as follows:

YEAS-33.
Allen, Culberson, McEnery, Tealler,
Bacon, Hale, McMillan, T
Bard, arris, Martin, Turley,
Bate, Hawley, Money, Turner,
Berry, Heitfeld, Platt, Conn. Vest,
Burro Jomes, Ark. Proctor, Wellington
Butler, Lindsay, uarles,
Mlay, MeBride, 088,
Coeirell. McCumber, Simon,
» NAYBS—32
Allison, De Mazon, Shoup,
Baker, Foraker, Morgan, Bpooner,
Carter, Frye, Nelson, Btewart,
Chandfar. A Trose, Bullivan,
Olark, Wyo. Hansbrough, Perkins, Taliaferro,
Cullom, Jones, Nev, latt, N. Y. ‘Warren,
Daniel, McComas, Bcott, ‘Wetmore,
Davis, McLaurin, Sewell, ‘Wolcott.
NOT VOTING—22
Aldrich, Elkins, Kean, Pettus,
Beveridge, Fairbanks, Kenuey, Pritchard,
Caffery, oster, iyle, Rawlins,
Chilton, Gallinger, Lodge, Thurston
Clark, Mont. Hanna, Mallory,
Depew, oar, . Pettigraw,
So the resolution was agreed to. ! 4
Mr. HanLg and Mr. WoLcorT addressed the Chair.
The PRESIDENT pro tempore. The Senator from Maine,
Mr. HALE. I move that the Senate do now adjourn.
Mr, CULLOM. I hope the Senator will not insist upon that
motion, I shounld like to bring up the conference report on the

Hawaiian bill.

Mt'l.:. CARTER, 1Ihope the Senator will allow me to make a re-
or
4 Mr, WOLCOTT. Mr. President——

Mr. HALE.

I think, Mr.

President——

Mr. WOLCOTT. 1 renew the motion that the Senate do now

adjourn.

Mr. HALE. I think the Senate had better adjourn; and I move
that the Senate adjourn.
The PRESIDENT pro tempore. The guestionis on the motion
that the Senate do now adjonrn.
The motion was agreed to; and (at 4 o'clock and 22 minutes
p. m.) the Senate adjourned until to-morrow, Wednesday, April
25, 1900, at 12 o’'clock meridian.

HOUSE OF REPRESENTATIVES.
TUESDAY, April 24, 1900.

The House mef at 12 o’clock m. Prayer by the Chaplain, Rev.
Hexry N, Coupgn, D, D,

ADMINISTRATION OF CIVIL AFFAIRS IN PORTO RICO.
Mr. COOPER of Wisconsin. Mr, Speaker, I ask unanimdus
consent for the immediate consideration of Senate joint resolution
116, reported by the Committee on Insular Affairs,

The Journal of yesterday's proceedings was read and apprV

The SPEAKER. The gentleman from Wisconsin asks unani-
mous consent for the consideration of Senate joint resolution 116,

 Is there objection?

Mr. McRAE. I ask that it be read, Mr. Speaker.

The SPEAKER. Let the resolution be reported.

The joint resolution was read, as follows:

Joint resolution to provide for the administration of civil affairs in Porto Rico

})ending thea tment and qualification of the civil officers provided for

n the act ap&:rovad April 12, 1900, entitled “An act temporarily to provide

revenues and a civil government for Porto Rico, and for other purposes.”

Resolved by the Senate and House of Representatives of the United States of
America in gress assembled, That until the officer to fill any office pro-
vided for by the act of April 12, 1800, entitled “* Anact temporarily to provide
revenues and a civil government for Porto Rico, for other pu a,"
shall have been appointed and %oumﬂed. the officer or officers now perform-
ing the civil duties pertaining to such office may continue to perform the
same under the authority of said act; and no officer of the Army shall lose
his commission by reason thereof: Provided, That nothing herein contained
shall be held to extend the time for the appointment and qualification of any
such officers beyond the 1st day of Augnst, 1900,

The following amendments, recommended by the Committee on
Insular Affairs, were read:

Add at the end of line 13 of the printed joint resclution the following:

“8Ee0. 2. That all franchises, privileges, or concessions mentioned in sec-
tion &2 of said act shall be approved by the President of the United States,
and no such franchise, pr‘lvﬁeg\n. or concession shall be operative until it
shall have been so approved.™ i

Further amend tg)nddjng the following:

That all charters gant;m any franchises, privileges. or conces-
of act, to private corporations shall pro-
vide that the same shall be subject to amendment, alteration, or repeal;
shall forbid the issue of stock or bonds, except in exchange foractual cash
or ng«;rl,y at s fair valuation, equal in amount to the par value of the stock
or issued; shall forbid the declaring of stock or bond dividends, and,
in the case of public-service corporations, shall provide for the effective
regulation of the ®s thereof, and for the purchase or_taking by the
public authorities of their property at a fair valuation. No corporation
shall be authorized to conduct business of buying and selling real estate,
of issuing currrency, or of engaging in agriculture, or permitted to hold or
own estate, except such as may be reasonal{alg necessary to enable it to
carry out the purposes for which it was created. Banking corporations,
however, ma; loan ds npon real estate secul t{]'. and to
purchase estate when necessary for the collection of loans, but they
shall dispose of all real estate so obtained within five years after receiving
the title, Corporations other than those organized in Porto Rico, and doing
business therein, shall be bound by the provisions of this section o far as
they are applicable. .

Mr. McRAE. I make no objection, Mr. Speaker.

The SPEAKER. 1Is there objection? [After a pause.] The
Chair hears none. Is there any arrangement as to time?

Mr. COOPER of Wisconsin, I spoke to the gentleman from
Virginia [Mr. JoxEs] last evening, and he said that an hour
would be sufficient,

Mr. HILL, Mr. Speaker, I wish to reserve a point of order
against the two amendments.

The SPEAKER. What was the statement of the gentleman
from Wisconsin?

Mr, COOPER of Wisconsin. I spoke to the gentleman from
Viri'mia last night, who is the leading member of the committee
on the other side concerning the resolution, and he consented that
one hour should be allowed. :

The SPEAKER. Then it is understood that there is to be one
hour’s debate, thirty minutes to be controlled by the gentleman
from Wisconsin and thirty minntes by the gentleman from Vir-
ginia [Mr. JoxEgs]. Is there objection? !

Mr. HILL. Mr, Speaker, it is nuderstood that I reserved the
point of order against the two amendments,

The SPE The gentleman’s statement was heard. The
Chair will state to the gentleman from Connecticut that unani-
mous consent has been given for the consideration of the bill.

rﬁir. HILL. That isall right. I want to reserve the point of
order,
. Mr. LOUD. Mr, Speaker, I trust the gentleman from Connect-
icut will present his point of order now. I yielded to the gentle-
man from Wisconsin with the understanding that not more than
one hour shonld be taken up in the consideration of the resolution.
If the gentleman is to grass his point of order after the hour is
taken up. I can not yiel

Mr. HILL. Well, Mr. Speaker, I make the point of order now.
I make the point of order, in the first place, that the amendments
are not germane to the resolution; in the second place, that the
Jjoint resolution can not be so amended; in the third place, that if
s0 amended it must be considered in Committee OP the Whole,
and in the fourth place, that the joint resolution is temporary
in its character and that the amendments are permanent.

The SPEAKER. Does the gentleman from Wisconsin [Mr,
CooPER| desire to be heard on the point of order?

Mr. COOPER of Wisconsin. I do not think thisexact question
has ever been before the Honse. I can not find any precedents
precisely covering the case. However, in view of the character
‘of the proposed legislation on which the point of order is raised, I
do not think it wonld be well to have it pressed, for more reasons
than one.

Mr. JAMES R. WILLIAMS, Mryr. Speaker. I should like to be
heard on the point of order. This new resolution, which, as I nn-
derstand, has already passed the Senate, proposes to amend the
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